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THE HISTORY OF THE TREATMENT OF CHOSES 
IN ACTION BY THE COMMON LAW 


LL personal things are either in possession or action. The 

law knows no ¢ertium quid between the two.”! It follows 
from this that the category of choses in action is in English law 
enormously wide, and that it can only be defined in very general 
terms. This is clear from the terms of the definition given by 
Channel, J., in Torkington v. Magee,’ which is generally accepted 
as correct. It runs as follows: ‘‘Chose in action’ is a known legal 
expression used to describe all personal rights of property which 
can only be claimed or enforced by action, and not by taking 
physical possession.”’ In fact the list of choses in action known to 
English law includes a large numbér of things which differ widely 
from one another in their essential characteristics.* In its primary 
sense the term “chose in action” includes all rights which are en- 
forceable by action — rights to debts of all kinds, and rights of 
action on a contract or a right to damages for its breach; rights 


1 Colonial Bank v. Whinney, 30 Ch. D. 261, 285 (1885), per Fry, L. J., whose dis- 
senting judgment was upheld by the House of Lords, 11 A. C. 426 (1886). 

2 [1902] 2 K. B. 427, 430. 

3 For an exhaustive list see 4 Hatspury, Laws or ENGLAND, 362-365; and for a 
discussion of the meaning of the term, and an account of the salient features of some 
of these varieties of choses in action, see the following articles in the Law QUARTERLY 
Review: H. W. Elphinstone, “What is a Chose in Action?” IX, 311; T. C. Williams, 
“Ts a Right of Action in Tort a Chose in Action?” X, 143; Charles Sweet, “Choses 
in Action,” X, 303; Spencer Brodhurst, “Is Copyright a Chose in Action?” XI, 
64; T. C. Williams, “Property, Things in Action and Copyright,” XI, 223; Charles 
Sweet, “Choses in Action,” XI, 238. 
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arising by reason of the commission of tort or other wrong; and 
rights to recover the ownership or possession of property real or 
personal. It was extended to cover the documents, such as bonds, 
which evidenced or. proved the existence of such rights of action. 
This led to the inclusion in this class of things of such instruments 
as bills, notes, cheques, shares in companies, stock in the public 
funds, bills of lading, and policies of insurance. But many of these 
documents were in effect documents of title to what was in sub- 
stance an incorporeal right of property. Hence it was not difficult 
to include in this category things which were even more obviously 
property of an incorporeal type, such as patent rights and copy- 
rights. Further accessions to this long list were made by the pecu- 
liar division of English law into common law and equity. Uses, 
trusts, and other equitable interests in property, though regarded 
by equity as conferring proprietary rights analogous to the rights 
recognised by law in hereditaments or in chattels, were regarded 
by the common law as being merely choses in action. The first 
question, therefore, which must be answered by any one who is 
writing a history of choses in action is the question how English 
law came to include this great mass of miscellaneous rights under 
this one head. 

It is clear that the diversity of the things included under the 
category of choses in action must lead to a diversity in the legal 
incidents of various classes of choses in action. In fact their legal 
incidents do differ very widely; for, being different in themselves, 
they have necessarily been treated differently both by the courts 
and by the legislature. It is impossible to treat fully of the law 
of choses in action in general; and the various classes of choses in 
action are usually treated, not under this one general category, 
but under the separate branches of law to which they more prop- 
erly belong. If we want to know the law, for instance, as to bills 
and notes, or shares, or copyright, or patents, we should not think 
of looking for it in a treatise on choses in action, but rather in 
books on mercantile law, company law, or in special treatises 
devoted to these particular things. Nevertheless the fact that all 
these things are classed as choses in action has had some influence 
on the shaping of their legal incidents. The-original meaning of a 
chose in action — a right to be asserted by an action — has never 
been wholly lost sight of, and has had some influence even upon 
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those classes of choses in action which differ most widely from the 
original type. In spite of all differences, they are choses in action; 
and, when questions have arisen which have not been specially 
provided for by the legislature or otherwise, it has been necessary 
in order to solve them to have recourse to the original conception 
of a chose in action. Here, as in other branches of the law, it has 
been necessary to seek authority on new problems from old cases, 
which were decided at a time when the law knew only the original 
type of choses in action. Hence the fact that all these things are 
classed as choses in action has left its mark upon the law; and, partly 
from this cause, partly by reason of the divergencies between the 
different classes of choses in action created from time to time by the 
courts and the legislature, the law upon many points connected 
. with this subject was long, and still is, to some extent, confused, 
inconvenient, and uncertain. If, therefore, we would understand 
the history of the law upon this topic, we must consider the legal 
incidents of the original type of choses in action, and the modifica- 
tions of those incidents made from time to time both in the original 
and the later types. 
Therefore I shall deal firstly with the growth of the different 
varieties of choses in action; and, secondly, with the legal incidents 
of these different varieties. . 


THE GROWTH OF THE DIFFERENT VARIETIES OF CHOSES IN ACTION 


In dealing with this subject it will be necessary to say something 
of the meaning which came to be attached to the phrase “chose in 
action” in the medieval common law. We shall see that during 

that period two tendencies are observable. In the first place, the 
term “‘chose in action” gradually becomes a technical term, and in 
the second place its meaning tends to expand. When these media- 

_ val developments have been dealt with we shall be in a position to 

trace the history of the still greater expansion of its meaning which 

took place in the course of the sixteenth, seventeenth, and eight- 
eenth centuries, firstly and mainly, under the exigencies of the 
growth of commercial law; and secondly, by reason of the growth 
of a separate and definite system of equity. 


‘ A very good illustration is afforded by the case of the Colonial Bank ». Whinney, 
30 Ch. D. 261 (1885), 11 A. C. 426 (1886). 


1000 HARVARD LAW REVIEW 


(1) The Medieval Development 


Bracton classes ‘‘actiones” amongst incorporeal things.5 These 
“actiones,” he tells us, are distinguishable from other incorporeal 
things, such as rents or advowsons, in that they are not recognized 
as completely the property of a deceased person. He cannot leave 
them by his will till they have been put in suit and judgment got 
upon them.® In fact these “‘actiones” differ widely from the other 
incorporeal things known to the medieval common law; for these 
incorporeal things were regarded as property and assimilated to 
corporeal things.? The “realism” of the medieval common law 
made for the multiplication of these incorporeal things, and classed 
under this head such things as annuities and corrodies, which in 
our modern law would be created by contract, and would therefore 
be classed as choses in action. But mere rights of action were not 
touched by this realism. An action necessarily involves a definite 
plaintiff and a definite defendant. The right of action, therefore, is 
an essentially personal right of one person against another; and it 
is for this reason that they could not, as Bracton explained, be 
left by will. This conception of a right of action is reproduced 
by Fleta,® who classes an “‘actio” with such inalienable things as 
“‘res sacra,” “‘res coronae,” and a “liber homo’’;?° and it became a 
recognised principle of the common law. Thus in Edward III’s 
reign it is said that, though the lord of a villein may take an incor- 
poreal thing like a rent which has been granted to the villein, and 
of which the villein is seised, “that which remains in action to 
the villein, as for instance the right under an obligation made to 
him or under a covenant of warranty, the lord cannot take.” ! 


5 “Tncorporales vero res sunt, quae tangi non possunt, qualia sunt ea, quae in 
jure consistunt sicut haereditas, usus fructus, advocationes ecclesiarum, obligationes, 
et actiones, et hujus modi,” f. rob. 

6 “Ttem quaero, an testator legare possit actiones suas? Et verum est, quod non 
de debitis, quae in vita testatoris convicta non fuerunt nec recognita, sed hujusmodi 
actiones competunt haeredibus. Cum autem convicta sint et recognita, tunc sunt 
quasi in bonis testatoris, et competunt executoribus in foro ecclesiastico,” ff. 61a, 61b; 

‘to the same effect f. 407b, where two cases are cited. Fleta repeats the same rule. 
2 FLetA, 57, §§13, 14. 

2 HotpswortH, History or ENGiisH Law, 301; 3 Jbid., 85-88. 

8 2 Ibid., 300-301; 3 Ibid., 126-127. ® Supra, note 6. 

10 “Actio autem, res sacra, res coronae, liber homo, jurisdictio, pax, muri et portae 
civitatis, a nullo dari debent, ut valida sit donatio,” 3 Fiera, 6, § 2. 

1 “Ttem dit fuit, que ceo que est en possession de villein come rent grante al villein 
de que il est seisi, le Seignior le puit happer, mes ceo que demurt en accion al villein 
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Thus it would seem that in its earliest sense the term “choses in 
action’ meant, as Williams has said,” “ things in respect of which 
a man had no actual possession or enjoyment, but a mere right 
enforceable by action.” 

It is obvious that the number and variety of these rights, and 
the manner in which they are developed by the law, must to a 
large extent depend on the law of procedure. The law of actions 
determines necessarily the conditions under which a right is asserted 
by action. Now in the medieval common law the division of 
actions into real and personal was fundamental. It is to be expected, 
therefore, that rights which fell within the sphere of the one class 
of actions would be treated somewhat differently from rights 
which fell within the other class. This is to some extent the case. 
In fact it is probable that originally the term “chose in action” 
was applied to a right to bring a personal action. Bracton, follow- 
ing Azo, had laid it down that actions spring chiefly from obliga- 
tions.’ He thus associated the term “action” mainly with the 
personal action. Apparently this idea took root; for we can see 
from the case just cited from the Book of Assizes, and from other 
cases in later Year Books,” that the phrase “chose in action”’ is 
used mainly in’ connection with rights arising under some one of 
the personal actions, such as debt, detinue, or trespass. It is not 
much before the sixteenth century that it is extended to cover rights 
arising under the real actions. It is then sometimes called a “chose 
in action real,” a phrase which points to the fact that chose in 
action was regarded as primarily connected with the personal 
actions.° Even then its connection with the personal actions lived 


le Seignior n’avera pas. Come si obligation de dette soit fait al villein, ou covenant 
ou garrantie fait au villein, de ceo le Seignior n’avera nul avantage,” 22 Ass., pl. 37 = 
Brooke, ABRIDGMENT, Chose in Action, pl. 8. 

12 PERSONAL PROPERTY, 17 ed., 29. 

13 2 HoLpswortH, History oF ENGLisH LAw, 219-220. 

4 Supra, note 11. 

15 See, e. g., Y. BB. 9 HEN. VI, Hil., pl. 7; 19 Hen. VI, Mich., pl. 100; 39 HEN. VI, 
Mich., pl. 36; 5 Epw. IV, Mich., pl. 22 —a right of action for ravishment of ward 
which was in the nature of Trespass, HoLpswortH, History oF ENGLIsH LAW, 13, 0.5. 

16 Thus BROOKE, ABRIDGMENT, Chose in Action, pl. 14, abridging a case of 33 HEN. 
VIII, reports a case in which it was said that, “Si Abbe fuit disseisi de 4 acres de 
terre, le roy ne poct ceo graunt ouster devant entree fait per luy en ceo, pur ceo que 
est chose in accion reall, et nyent semble al chose in accion personall on mixt come 
dett garde et hujusmodi.” Note that in Y. B. 2 Hen. VII, Mich., pl. 25, a grant 
by the crown of a right of re-entry and of a “chose qui gist en accion” are spoken of as 
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‘on in the definition given by the “Termes de la Ley” !” and in 
Blount’s Law Dictionary; '* and signs of the old idea appear even 
in Blackstone.’® Long before Blackstone’s time, however, it was 
quite clear that it applied to rights to be asserted by real as well 
as by personal actions.” The result of this development was to 
merge certain ideas which had their roots in the treatment of 
rights arising from these two classes of actions, and so to give rise 
to that common-law conception of a chose in action which was so 
largely extended in later law. We must therefore examine the 
nature of the rights which arose within the spheres of the real and 
personal actions respectively, and the manner in which these rights 
came to be merged in the general conception of a chose in action. 

Since the conception of a chose in action was primarily connected 
with a right arising from a personal action, I shall, in the first place, 
say something of the manner in which rights of this kind were 
regarded, and of the contribution made by ideas derived from this 
source. In the second place, I shall say something of the contri- 
bution made by ideas derived from rights arising within the sphere 
of the real actions. In the third place, I shall indicate the results 
of the combination of these two sets of ideas. i 

(i) The Rights Arising from the Personal Actions.—In the 
language of Roman law, personal actions were founded upon an 
obligatio; and an obligatio might arise either out of contract or 
tort. Britton, though he discarded much of Bracton’s Roman 
law, repeats this dictum; * and though many of the personal actions 
of English law cannot be clearly grouped under these categories,” 


if they were separate things, though it would seem that the mention of a right of 
entry has suggested to Huse, C. J., the idea of a chose in action — their similarity is 
beginning to be perceived. 

17 “Things in action is when a man hath cause or may bring an action for some 
duty due to him, as an action of debt upon an obligation, annuity, or rent, action of 
covenant or ward, trespasse of goods taken away, beating or such like,” cited 9 L. 
Quart. REV. 311. 

18 “Chose in action is a thing incorporeal, and only a right: as an annuity, obliga- 
tion for debt, a covenant, voucher by warranty, and generally all causes of suit for 
any debt or duty, trespass or wrong, are to be accounted choses in action,” cited 
Ibid., 311-312. 

19 2 ComM., 396-397. 

20 Supra, note 16. See the definitions given in SHEPPARD’s TOUCHSTONE, and 
Jacos’s Law Dictionary, cited infra, notes 57, 58. 

T. 29. 2. 

2 2 HoLpswortu, History oF Law, 311-312. 
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the distinction was remembered, and necessarily emerged as the 
idea of contract came into greater prominence with the growth of 
the action of assumpsit. But it is clear that a personal action 
brought either on a contract or a tort is an essentially personal 
thing. The two parties have agreed, or the plaintiff has been 
wronged by the defendant. In both cases the cause of action 
arises from matters affecting these two persons and these only. 
On that account the common lawyers saw as clearly as the Roman 
lawyers that such rights of action were personal matters between 
these two persons. Therefore the assignment of such a right of 
action by the act of the two partiés was unthinkable.” Indeed it 
was with difficulty, and only gradually and partially, that it was 
allowed to pass by operation of law to the representatives of a 
deceased person.“ On the other hand, to allow the person entitled 
to bring the action to release his right to the person against whom 
it could be brought, involved no logical impossibility; for a personal 
right can as easily be dissolved as created by the act of the two 
persons concerned. Therefore just as a personal right, such as a 
debt, can be created by the agreement of the parties, so the debt 


and the right of action for it can be released by the converse 


agreement.” 

But as the common law developed, it soon became apparent 
that certain actions in tort were in substance actions to recover 
property; and by means of developments both in the actions of 
detinue and of trespass, the proprietary rights of the owner out of 


% This was first suggested by 2 SPENCE, EQUITABLE JURISDICTION, 850, who pointed 
out that this was the foundation of the doctrine adopted in every other state in Europe; 
and that this is the correct view has been proved by Sir F. Pottocx, Contracts, 
5 ed., 206, and Appendix, nate F.; up to that time lawyers had been content to accept 
the view put forward by Coke in Lampet’s case, 10 Co. Rep., f. 48a (1613), that 
the reason for the rule was the discouragement of maintenance; we shall see that the 
desire to discourage maintenance and kindred offences has had a very important influ- 
ence on the law as to the assignability of choses in action, infra, 1016 segg.; but, though 
it was a contributory cause to the continuance of their non-assignability, and to other 
points connected with the law relating to them, it cannot be regarded as being the 
sole or the earliest cause. © 

24 3 HoLtpswortH, History or ENGuisH Law, 458. 

25 Litt., §§ 508, 511, 512. In commenting on § 512, which deals with the release 
of a debt before the time of payment has arrived, Coke says, Co. Lrtr., 292b, “For 
that the Debt is a thing consisting merely in action, and therefore, albeit no action 
lieth for the debt, because it is debitum in praesenti quam vis sit soluendum in futuro; 
yet because the right of action is in him, the release of all actions is a discharge of the 
debt itself.” 
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possession were coming to be better protected. Thus it was recog- 
nised in the sixteenth century that a bailor who had bailed his 
property had the property in reversion.” It was also recognised 
that an owner of goods might retake them from a trespasser,” 
and that a mere release of rights of action to the wrongdoer would 
not bar his right of entry.* We might therefore have expected 
that the rights of the owner out of possession would come to be 
recognised as something more than a mere personal chose in action; 
and that they would develop into assignable rights of property. 
And, in fact, there are some hints that the law was tending to 
develop in this direction. Thus in 1431 *® Paston, J., said, “if I 
bail to you a deed to rebail to me, and then I grant the same deed 
to B, I shall not have writ of detinue against you after this grant, 
but the said B will have writ of detinue.” *° So too in 1491 the 
validity of a gift by a bailor seems to be maintained by Vavisor; * 
but it was distinctly denied by Brian, C. J., who held that such 
rights could not be given.*® But Brian’s view did not wholly 
prevail. The later cases show that modifications were being made. 
In 1561 it was held that where a woman had bailed property to 
another and married, her husband could release the right to the 
property to the bailee. This clearly shows that the bailor’s pro- 
prietary right was something more than a mere chose in action. 
It was sufficiently proprietary in its character to pass to the hus- 
_band on marriage. Similarly, it was the fact that a contract of 
sale gave right to get possession which could be asserted by action 
of detinue, which is the origin of the rule that a sale passes the 
property in the goods without delivery. In the case of a sale, 
therefore, it was recognised that a right to the property sold which 


26 BROOKE, ABRIDGMENT, Propertie et Proprietate Probanda, pl. 33 = Y. B. 22 
Epw. IV, Pasch., pl. 29, on which the question was discussed whether cattle let by 
the lessor for a term could be taken for his debt. 

27 3 HotpswortH, History oF ENGLIsH Law, 244-245; Chapman ». Thumble- 
thorp, Cro. Eliza. 329 (1594). 

Litt., § 4098. 

29 Y. B. 9 HEN. VI, Hil., pl. 17. 

30 “Si jeo baille a vous un fait a moy rebailler, et puis jeo grant meme le fait a B., 
jeo n’aurai bref de Detinue vers vous apres cel grant, mes le dit B aura bref de detinue.” 

3. Y. B. 6 Hen. VII, Mich., pl. 4 (pp. 8-9). 

# “Sil n’ad forsque droit cel don est void; car on ne poit don son droit.” Jbid., 
Pp. 9. 

8 Dame AuDLEY’s CASE, Moore, 25. 

% 3 Hotpsworts, History or ENcuisH Law, 282-284. 
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could be thus asserted was much more than an unassignable chose 
in action. Thus it was held in Sir Thomas Palmer’s case * that 
the grantee of six hundred cords of wood, to be taken by the assign- 
ment of the grantor, had an assignable interest in the wood. The 
_ ownership of the wood had passed to the grantee, and this owner- 
ship — this right to possession — was regarded not as a mere 
right of action to get possession, but as assignable property. 

It would seem, therefore, that there was a tendency to think 
that rights to chattels, though they could only be asserted by a 
personal action, were something more than mere unassignable 
choses in action. But this tendency did not develop; and, though 
the law has come to be settled in this way, it has not, as we shall 
see,*” been so settled till quite modern times. This was due mainly 
to two causes. Firstly, it was due to the peculiar development of 
the personal actions for the recovery of property. Detinue was 
superseded by the action on the case founded on a trover and a 
conversion; and this was an action which sounded in tort. It was 
originally not regarded as being of so proprietary a nature as detinue. 
Therefore such a right of action was necessarily purely personal and, 


consequently, a mere chose in action. Thus it was held in 1664 in . 


the case of Powes v. Marshall,** by Twisden and Windham, JJ.,*® 
that, though a husband could alone bring the proprietary action of 
detinue for things which belonged to his wife before marriage, 
both must join if an action of trover was brought, because such 
an action was founded solely on the tort of converting the things. 
According to this view, the right which was asserted in such an 
action, though in substance a right of property, was, on account 
of the character of the action, regarded as a mere chose in action. 


On the other hand, by this date the proprietary aspect of trover 


was beginning to develop. Hyde, C. J., and Keeling, J., dissented 
from the view of Twisden and Windham, JJ., holding that the 
husband could sue alone; and in 1674 in the case of Blackborn v. 


35 5 Co. Rep. 24b (1607). 

36 “That Cornford had an interest which he might assign over, and not a thing in 
action or a possibility only.” Jbid., 25a. 

37 Infra, 1017-1018. 

38 Sid. 172. 

39 “Est diversity inter actions queux affirme property come replevin detinue, etc., 
car ceux doint estre port in le nosme del baron sole, quia le property est affirme, et 
actions queux disaffirme property, come trespass, trover, etc., car ceux doint estre 
port in ambideux lour nosmes, quia sont found sur le tort fait devant le coverture.” 
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Greaves ® it was held that such an action might be brought either 
by the husband alone or by husband and wife together. It would 
seem, therefore, that the objection ‘arising from the form of the 
action was got over, and that the rights of the owner out of posses- 
sion were recognised as something more than a mere chose in action. 
But this development was delayed by the second of the two causes 
mentioned above. Secondly, another very powerful reason, which 
strengthened ‘the tendency to adhere to the old view that the right 
of the owner out of possession is a mere chose in action, is to be 
found in a development which was taking place in the law as to 
the rights arising in the sphere of the real actions. 

(ii) The Rights Arising in the Sphere of the Real Actions. — 
The rights arising in the sphere of the real actions were rights 
to get seisin which were enforceable either by entry or action. 
The omission to pass any statutes of limitation in the Middle Ages 
enormously extended the time during which a disseised owner 
had a right of entry; the legislature extended the number of cases 
in which such an owner had a right of entry; and the result of these 
two causes was practically to limit the cases in which a disseised 
owner had only a right of action to the cases when there had been 
a descent cast or a discontinuance.” This meant that the owner’s 
right to get possession was better protected and more fully recog- 
nised, so that, as in the case of chattels, this right to get possession 
might easily have developed into something more than a mere 
chose in action. But all development in this direction was stopped 
by the extension which both the legislature and the courts gave 
to the offences of maintenance and champerty. 

It is clear that all legal systems which permit owners out of 
possession to assign their rights to recover property and their 
rights under an obligatio must recognise that this privilege may be 
abused. They must recognise that these rights may be assigned to 
persons who, by their power or influence, may be in a position to 
put a greater and perhaps an illegitimate pressure on the possessor 
or on the person who owes the duty and that very dubious rights 
may be assigned to persons in such a position merely because they 
are dubious. When, in later Roman law, assignments of choses 

in action were permitted, it was found necessary to enact that the 


40 2 Lev. 107, and note, p. 108. 
41 2 HotpswortH, History oF ENGLISH LAw, 497. 
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purchaser should not be able to recover from the person liable 
more than he had paid,” and to prohibit assignments to persons 
more powerful than the assignor;“ and in 1912 Farwell, L. J., 
pointed out that a free permission to assign rights of action in 
tort might lead to blackmailing.“ The risk, then, of maintenance 
is a risk which all legal systems must face if they permit the assign- 
ment of choses in action. 

In England in the Middle Ages the disorderly state of the country, 
the technicality of the common-law procedure, the expense of legal 
proceedings, and the ease with which jurors, sheriffs, and other 
ministers of justice could be corrupted or intimidated, made 
maintenance and kindred offences so crying an evil that it was 
necessary to prohibit sternly anything which could in the smallest 
degree foster them.“ Therefore the courts in the Middle Ages 
stretched the offence of maintenance to its utmost limits; and stat- 
utes repeatedly prohibited all practices which could favour it.” 
Thus it happened that all trafficking in rights of entry upon land 
were sternly forbidden; and as late as 1540 “’ a statute was passed 
which sharpened the edge of the medizval legislation. On the 
other hand, a permission to release a right of entry to the tenant 
in possession tends to stop litigation and therefore to discourage 
maintenance. Such a release was therefore permitted. But so 
serious and so dangerous was the offence of maintenance all through 
the Middle Ages and until the Tudors had created a strong and 
efficient government, so great was the risk that any permission to 


4. 35. 22. 

* CopE 2. 13.2. These enactments are cited by Moye, JustTINIAN, 5 ed., 484. 
At page 482, Dr. Moyle says that while the English lawyers based their opposition 
to the assignment of choses in action on the evils of maintenance, the Romans based 
it on the personal character of the relations created by an obligatio; we have seen 
that this is not wholly trte (supra, 1002), but it is true that, owing to the disorderly state 
of the country in the fifteenth and early sixteenth centuries, the evils of maintenance 
were more acutely felt, and the need of suppressing it bulked larger than in Roman 
law. 

“ “T think it would be exceedingly bad policy to allow a person to sell rights of 
action for tort which he did not care to run the risk of enforcing himself; as for example 
to allow a liquidator to put such rights up for auction and sell them to some one who 
might buy for a small sum of money the chance of recovering a larger sum or possibly 
of blackmailing.” Defries v. Milne, [1913] 1 Ch. 98, 110-111. 

4 Hotpswortu, History oF ENGLISH Law, 159; 2 [bid., 348. 

4 2 Hotpswortu, History oF ENGLIsH Law, 376; 35 L. Quart. REV. 59 seg. 

47 32 Hen. VIII, c. 9. 


| 


1008 HARVARD LAW REVIEW 


assign rights of entry would lead to acts of maintenance, that it 
came to be thought that rights of entry upon land were not assign- 
able, because of the risk of encouraging this offence.® 

In the case of rights of action, indeed, it was recognised that 
they were unassignable because, though rights to recover property, 
they were rights of action, and therefore essentially personal. For 
it was thought that as a right to bring a real action must be a right 
to sue a particular person in possession of the freehold, it was 
essentially a personal right, consisting only, as Coke said, “in 
privity.”*° Any chance that the law would recognise that a dis- 
seised owner’s right to recover his ownership was merely incidental 
to that ownership, and that he would therefore be permitted to 
assign his right of ownership, and witn it his right of action to 
recover it, was stopped by the fact that such a permission would 
obviously encourage maintenance. On the other hand, a release 
of a right of action to the tenant in possession was allowed for ex- 
actly the same reason as a release of a right of entry.*° 

Thus it happened that these rights arising in the sphere of the 
real actions exactly resembled the rights arising from the personal 
actions in that they could be released, but could not be assigned. 
No doubt both their capacity of being released and their incapa- 
bility of being assigned were partly due to their personal character; 
but their incapability of assignment was due also and chiefly, in the 
‘case of many of these actions, to the dread of encouraging mainte- 
nance. The dread of encouraging maintenance bulked so large that 
the fact that their incapability of assignment was due to the per- 
sonal character of many of these actions was overlooked; and 


48 “ And first was observed the great wisdom and policy of the sages and founders 
of our law, who have provided, that no possibility, right, title, nor thing in action, 
shall be granted or assigned to strangers, for that would be the occasion of multiplying 
of contentions and suits, of great oppression of the people, and chiefly of terre-tenants, 
and the subversion of the due and equal execution of justice. . . . But all rights, 
titles, and actions may by wisdom and policy of the law be released to the terre tenant, 
for the same reason of his repose and quiet, and for avoiding of contentions and suits, 
and that every one may live in his vocation in peace and plenty.” Lampet’s case, 
10 Co. Rep. 46b, 48a (1613). 

49 “Such right, for which the party had no remedy but by action only to recover 
the land, is a thing which consists only in privity, and which cannot escheat, nor be 
forfeited by the common law. . . . And it was observed by the justices, that by no 
act of attainder that ever hath been made, actions were given, but rights of entries, 
etc.” Winchester’s case, 3 Co. Rep. 1a, 2b (1583). 

50 Lampet’s case, 10 Co. Rep. 46b, 48a (1613), cited supra, note 48. 
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thus it came to be thought that all rights of action were unas- 
signable for this cause —a point of view which made for the 
permanence and rigidity of the rule. Indeed, as we shall now see, 
this dread of maintenance, which arose from the state of law and 
society in the Middle Ages, has had both a permanent and an 
unfortunate influence on this branch of the law. 

(tii) The Results of the Combination of the Ideas Derived from the 
Treatments of Rights of Action Personal and Real. — Of the effect 
of the dread of encouraging maintenance upon the power to assign 
choses in action I shall speak in my next section, when I am dealing 
with the legal incidents of choses in action." Here I wish to point 
out another of its effects —its contribution to the making of a 
common-law conception of a chose in action. It seems to me that 
it was the influence of this idea which led to the extension of the 
conception of a chose in action to cover rights to bring not only 
personal but real actions, and therefore to include in this concep- 
tion not only rights which depended on a contractual or delictual 
obligation, but also rights which depended upon a claim to the 
ownership of property. The manner in which this influence was 
exercised was, it seems to me, somewhat as follows: It is quite 
obvious that a right of action which is based on a contractual or 
delictual obligation is entirely personal in its character, and that 
on that account its release can, but its assignment cannot, logically 
be allowed. But. this is not by any means so obvious where an 
owner out of possession is claiming from a possessor a thing in his 
possession by virtue of his right as owner to get possession. There 
is, as we have seen, no logical reason why such ownership and, 
with the ownership, the right of action should not be assigned; 
and in fact there are some signs that the lawyers of the fifteenth 
and sixteenth centuries might, on this ground, have allowed a 
modified right to assign the ownership of chattels personal, and, 
with the ownership, the rights of action.” But the dread of encour- 
aging maintenance had led to the permission to release and to the 
refusal to permit any assignment of rights of entry and action to 
land. Thus it happened that rights of action, whether real or per- 
sonal, had these two important features in common — both could 
be released, and neither could be assigned. Naturally lawyers did 
not stop to analyse the reasons why they could be released and 


5t Infra, 1016 seqq. 82 Supra, 1003-1005. 
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could not be assigned. They looked merely at these two resem- 
blances, and more especially at the fact that both were unassign- 
able; and, as the reason for the non-assignability of rights of entry 
upon and action for land was only too obvious, they naturally 
adopted the idea that this reason was applicable to all these rights 
of action.*® When this had happened it was inevitable that all 
these rights of action should be grouped together under the com- 
prehensive title “choses in action.” 

Thus we arrive at the original common-law conception of a 
chose in action. We have seen that in 1486 the similarity of a 
right of entry to a “chose qui gist en accion” is beginning to be 
perceived, and that rights of entry or rights to bring a real action 
were called “choses in action real” in 1542.4 The fact that all 
these choses in action were treated by the law in a similar manner, 
coupled with the disuse of the real actions, soon obliterated the 
distinction between real and personal choses in action; and so the 
common law widened its conception of a chose in action, and came 
to include in it all rights of action, whether enforceable by real or 
by personal actions. According to the definition given by the 
“Termes de la Ley,”’ it includes more than rights to bring personal 
actions; ® and, though the older idea which connected it with the 
personal actions lived on,* it is clear both from ‘‘Sheppard’s Touch- 
stone”’ *” and Jacob’s Law Dictionary ** that it included rights to be 


53 Mr. Sweet has pointed out, 10 L: Quart. REV. 308, 309-310, that “the fulmina- 
tions against maintenance and champerty, which abound in the old books, were 
directed not so much against the maintenance of actions of debt and the like, as 
against abuses arising from the practi@e of buying up rights of entry and rights of 
action for the recovery of land”; ‘and that “one kind of maintenance was distin- 
guished by the old writers as ‘maintenance in the countrey,’ manutentio ruralis, being 
confined to claims in respect of land, and the very name of champerty shows that the 
offence had a similar origin;” but the same idea was applied to chattels certainly 
as early as 1431. Y.B.9 Hen. VI, Hil., pl. 17. And see Pottockx, Contracts, 5 ed., 
App. 700, for a clear account of this case. 

5 Supra, note 16. 55 Supra, note 17. 56 Supra, 1002. 

57 “Things in action, as a right or title of action that doth only depend in action, 
and things of that nature, as rights and titles of entry to any real or personal thing,” 
_ page’ 231, cited 10 L. Quart. REv. 307. 

58 “Generally all causes of suit for any debt, duty or wrong are to be accounted 
choses in action. . . . A person disseises me of land, or takes away my goods; my 
right or title of entry into the lands, or action and suit for it, and so for the goods, 
is a chose in action: So a debt on an obligation, and power and right of action to sue 
for the same,” sub. voc. Chose, 3 ed. (1736). 
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asserted both by real and personal actions. Thus all memory that 
there had ever been a distinction between the rights enforceable 
in the spheres of the real and personal actions, and the possibilities 
involved in it, disappeared. . 


(2) The Later Developments 


It was this medieval development of the conception of a chose 
in action which paved the way for further extensions in later law. 
Already at the close of the Middle Ages we can see that the way 
is being prepared for these extensions. In fact in the late fifteenth 
and in the sixteenth centuries we can detect three distinct lines 
upon one or other of which the extensions made in later law will 
proceed by way of analogy, sometimes more and sometimes less 
close. 

(i) During the sixteenth century choses in action were extended 
from a right to bring an action to the documents which were 
necessary evidence of such a right. Thus in 1535 a bond was said 
to be a chose in action; *® and in 1584 in Calye’s case © it was said 
that charters and evidences concerning freehold or inheritance, 
obligations, and other deeds and specialities, all came under this 
head. When the law had reached this point it was inevitable that 
the many new documents which the growth of the commercial 
jurisdiction of the common-law courts was bringing to the notice 
of the common lawyers should be classed in this category. Thus 
during the seventeenth, eighteenth, and nineteenth centuries such 
documents as negotiable instruments,” stock,” shares, policies 
of insurance,® and bills of lading “ were declared to be choses in 
action; and this classification was sometimes recognised by the 
legislature when it provided that, though choses in action, their 
legal incidents should be in some respects varied.® 


59 Dyer, f. 5b. 

60 “The said words . . . do not of their proper nature extend to charters and evi- 
dences concerning freehold or inheritance, or obligations, or other deeds or specialties, 
being things in action.” 8 Co. Rep. 32a, 33a. 

61 Master v. Miller, 4 T. R. 320, 344 (1791), per Grose, J. 

® to L. Quart. REV. 311-312. 

6 Re Moore, ex parte Ibbetson, 8 Ch. D. 519 (1878). 

Caldwell v. Ball,  T. R. 205, 216 (1786). 

65 4 WILLIAM AND Mary, c. 3; 9 & 10 Witttam III, c. 44 — stock in the funds, 
cited ro L. Quart. REV. 312; for the stock and shares of other companies see infra, 1027. 
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(ii) We have seen that the large class of incorporeal things which 
were recognised by the medizval common law were treated as far 
as possible like corporeal hereditaments. Thus they were taken 
out of the category of choses in action. But we have seen that 
certain of these incorporeal things, such as annuities and corrodies, 
had always approximated to personal obligations to pay or per- 
form.” It is not surprising, therefore, that when, in the fifteenth 
century, the conception of a chose in action was being extended to 
cover all sorts of rights which could be asserted by action, some 
should have thought that annuities should be included in this 
category. In 1482 Brian, C. J., said that an annuity was merely a 
“chose personal” which could not be granted; ® and, if this opinion 
had prevailed there can be little doubt but that it would have been 
classed under the growing number of choses in action. But this view 
did not prevail. In the same case Catesby pointed out that an 
annuity was recoverable, not by writ of debt, but by a writ of 
annuity, and that if granted to a man and his heirs, it would descend 
to the grantee’s heirs. He argued, therefore, that, though the 
grantee had no tangible thing, but only a right enforceable by 
action, that right, like the right to a rent, was a thing which could 
be assigned; 7 and, though the view of Brian, C. J., is taken by 


66 Supra, note 8. 

87 

68 “C’est annuity ne puit estre grant, car c’est n’est que chose personel . . . et ou 
annuity est grant en fee, si rien soit discend a heir le grantor, l’issue ne serra charge, 
nient plus que serra per obligation fait per son pere, et ou est dit qu’il est enheritance 
et discende, et heir avera accion de ceo, jeo grant bien, mes quel accion est ceo? 
certes nul accion mes bref d’Annuity, que n’est que personel, car accion ancestral 
jamais il n’avera, ou si le pier fuit disseisi de ceo, il n’avera bref d’Entre sur disseisin, 
ne aura accion real, per que il est en nature de accion personal, est n’est semble a les 
cases de rent secke, car de ce home avera accion real . . . Et a ce que est dit, qu’il 
ad enheritance en l’annuity, et per ce il puit grant, Sir, home avera fee simple, et 
uncore il ne poit grant ce, come si jeo grant a un et ses heirs d’estre mon kerver, il est 
office de trust que il ne grauntera ouster.” Y. B. 21 Epw. IV, Hil., pl. 38 (p. 84). 

69 “Et a ce que est dit que le bref (of annuity) est en nature de Det, pur ce que le 
bref est en le debet, ils ne sont semblables, car en Annuity home nemy puit aver son 
ley, mes en det auterment et les executors averont l’accion de Det sur obligation, et 
nemy le heir, car tiel action de Det ne puit descender, mes |’Annuity puit discender, 
et heir avera bref d’Annuity, quel prove qu’el n’est personnel, ne semblable a action 
de Det.” Jbid., p. 84. 

70 “Mesme le ley est ou il fuit rent secke devant, issint icy, c’est annuity est real, 
et coment que il (n’) avera action, uncore le grant est bon. Et Sir moy semble qu’il 
avera bref d’Annuity.” Ibid. 
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Perkins,” it is Catesby’s view which has prevailed.” On the other 
hand, there was a tendency to regard any incorporeal thing which 
could not be assigned as a chose in action. The influence of this 
incident of non-assignability was by no means exhausted when it had 
led to the inclusion under one category of rights arising within the 
sphere both of the real and the personal actions. Thus an advowson 
was clearly an incorporeal hereditament. But in 1570 it was said 
that if the church was void, so that no grant of the next presenta- 
tion of the church could be made, the right to present was merely a 
chose in action.” Coke, however, recognised that, though from 
the point of view of non-assignability it resembled a chose in action, 
it was “not merely a chose in action,” because it had certain of 
the other qualities of tangible property.” | 

It is clear, however, that there was a tendency in the sixteenth 
century to regard any intangible right which was not clearly an 
incorporeal hereditament, and any non-assignable right, even 
though it was only temporarily non-assignable, as a chose in action. 
It seems to me that it was due partly to this tendency that such 
incorporeal property as patents and copyrights came in the eight- 
eenth century to be classed as choses in action. Probably if these 
forms of property had arisen at an earlier stage in the history of 
the law they would have been regarded as franchises, and therefore 
as incorporeal hereditaments; for-it is obvious that, in the case of 
the patent, and of that species of copyright which depended upon 
royal grant, the analogy to the franchise is close; and that, when 


PERKINS’ PROFITABLE Book, § ror. 

7 Baker v. Brook, Dyer, 65a (1550); Gerrard v. Boden, Hetley, 80 (1628). Cf. 
Maund’s case, 7 Co. Rep. 28b (1601). 

73 “By Harper, Weston, and Dyer holden, That the grant of the present avoidance 
is void, because it is a mere personal thing annexed to the person of him who was 
patron in expectancy at the time of the vacancy; and also a thing in right, power, and 
authority, and also a chose in action, and in effect the fruit and execution of the advow- 
son, and not any advowson.” Stephens v. Wall, Dyer, 282b, 283a. 

7 “ Note, if the church becometh void, albeit the present avoidance be not by law 
grantable over, yet may the lord of the villein present in his own name, and thereby 
gain the inheritance of the advowson to him and his heirs: for albeit it be not grant- 
able over, yet it is not merely a chose in action; for if a feme covert be seised of an 
advowson, and the church becometh void, and the wife dieth, the husband shall 
present to the advowson: but otherwise it is of a bond made to the wife because that 
is merely in action.”’- Co. Litt. 120. 

7 The origin and growth of copyright will be dealt with in a paper which will 
shortly appear in the Yate L. J. For patent rights see 3 SeLect Essays in ANGLO- 
American LEGAL History, 117. 
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copyright had come to depend upon statute, it was still a privilege 
which was more like a medieval franchise than a chose in action. 
But when these things had become recognised as objects of property, 
franchises were an obsolete and decadent class of property. The 
time had long passed when the law as to the classes of property 
protected by the real actions was the most highly developed branch 
of the law, when the easiest way to protect any right was to treat 
it as a thing and to give it the protection of an action which was 
modelled on the pattern of the real actions.” The law of contract 
was in the ascendant; and as the concept chose in action had been 
extended so as to include such documents of title to property as 
bills of lading and stocks and shares, it was natural that such 
property as patents and copyrights should be brought within it.” 
They were clearly not choses in possession, and they were analogous 
to other things classed as choses in action. Thus the way was 
prepared for the generalization that all personal property known 
to English law must consist either of choses in possession or choses 
in action.” But we shall see that, just as Coke in the sixteenth 
century was obliged to point out that certain of these choses in 
action were ‘‘not merely choses in action,” 7 so in our modern law 
the incidents of many of these things classed as choses in action show 
that they are in substance property of an incorporeal kind.®° Their 
inclusion in the class of choses in action can only be explained by 
the history of the manner in which the concept chose in action has 
been gradually and continuously extended by analogy, until it 
has come to include so many heterogeneous rights that it is a work 
of some difficulty to discover any resemblance between certain 
classes of them. 

(iii) In the Middle Ages the interest of the cestui que use was at 
first analogous to a chose in action; for the trust was originally 
enforceable only against the feoffee to uses, and not against his 
heir or assignee.*' Cestui que use had, as Coke said, “neither jus 


76 2 HotpswortH, History oF ENGLISH LAW, 300-301. 

7 For a discussion as to whether copyright is a chose in action, see 11 L. Quart. 
REv. 64, 223, 238. 

78 Supra, note 1. 

79 Supra, note 74. 

80 Supra, note 25; infra, 1027. 

8! Though not called a chose in action by the older authorities, and even distin- 
guished from a trust which was called a chose in action by Coke, infra, note 84, its 
legal incidents before it had been developed by the Chancery and regulated by the 
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in re nor jus ad rem, but only a confidence and trust, for which he 
had no remedy by the common law, but for breach of trust his 
remedy was only by subpoena in Chancery.”’® But the interest of 
the cestui que use had been so shaped not only by the Chancery, 
but also by the legislature, that his interest had become something - 
very much more than a mere chose in action; and this fact was 
recognised in the sixteenth century. But in the sixteenth century 
the conception of a chose in action was beginning to expand. There- 
fore the common lawyers of that period had no hesitation in assert- 
ing that at common law an equitable trust, consisted only “in 
privity,” was unassignable on account of the risk of encouraging 
maintenance, and was therefore in the nature of a chose in action.™ 
It is for this reason that many different kinds of equitable interests 
are classed as choses in action.® But inasmuch as the incidents of 
such interests are shaped by equity, the fact that they are at law 
classed as choses in action has had very little influence on their 
development. 

Such, then, was the manner in which the concept chose in action 
came to include so many diverse rights. We must now consider 
the evolution of the law as to the legal incidents of these various 
classes of rights. 


Tue LEGAL INCIDENTS OF CHOSES IN ACTION 


The leading characteristics of choses in action were ascertained in 
the days when they were really rights enforceable either by real 
or personal actions; and these characteristics were either logical 
deductions from the nature of such rights, or were ascertained by 
the need to settle the relation of these rights to other branches of 


legislature justifies Holmes’s statement, Common Law, 407, that it was in substance a 
chose in action. 

® Co. Litt. 272b. 

% See note 84, infra. 

& “Tt was resolved by all the Justices, that admitting that Sir Thomas Heneage 
had a trust, yet could not he assign the same over to the plaintiff, because it was a 
matter in privity between them, and was in nature of a chose in action, for he had no 
power of the land, but only to seek remedy by Subpcena and not like to cestui que 
use, for thereof there should be possessio fratris, and he should be sworn on juries in 
respect of the use, and he had power over the land by the statute of r R. 3 Cap. 
and if a bare trust and confidence might be assigned over, great inconvenience might 
thereof follow by granting of the same to great men, etc.” Coxe, Fourts Instit., 85. 
86 4 Hatspury, Laws or ENGLAND, 364. 
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the law. The main characteristic which follows from the nature 
of these rights is their non-assignability; and this has always been 
so prominent a characteristic of choses in action that the lawyers 
were inclined to place any right permanently or temporarily un- 
assignable in the category of choses in action. Indeed, as we have 
seen, it was largely due to this reason that all rights of this kind, 
whether arising within the sphere of the real or the personal actions, 
were classed together in the single category of choses in action.® 
Other characteristics of these rights were ascertained by the need 
to settle their relations to the king’s rights to the chattels of persons 
outlawed or attainted, to the criminal law, to the husband’s rights 
in his wife’s property, to the law as to taking goods in execution, 
and to the law of bankruptcy. I shall therefore in the first place 
say something of the history of the manner in which the legal inci- 
dents of the original class of choses in action were ascertained by 
the application of the rules relating to assignment, and by the 
need to settle their relations to these other branches of the law. 
In the second place, I shall give some illustrations of the manner 
in which the legal incidents of this original class of choses in action 
were modified when they were applied to the other varieties which 
subsequently emerged. 


(1) The Legal Incidents of the Original Class of Choses in Action 


Assignability.— We have seen that the non-assignability of 
choses in action which arose from either a contractual or a delictual 
obligation was a necessary and logical deduction from the nature 
of such a cause of action.*” They were essentially personal rights 
— personal to the parties bound by the obligation. We have seen, 
too, that though this reasoning does not apply so forcibly to actions 
in which an owner out of possession is claiming to recover his prop- 
erty from another, the same result was produced by the application 
of the law of maintenance.** No assignment of rights of entry or 
action to land was allowed till 1845,°® because to permit such 
assignment would tend to encourage maintenance. Naturally the 
principle of the statutes which had prohibited these assignments 
in the case of land was extended to actions to recover chattels. In 


86 Supra, 1009-1011. 87 Supra, 1002. 
88 Supra, 1008. 8 8 & g Vicr., c. 106. 
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fact so prominent a place did this reason for prohibiting the assign- 
ment of choses in action take in English law that it came to be 
regarded as the only reason for the non-assignability of choses in 
action, 

This then was the principle from which the common law started. 
The main interest of its later history consists in the manner in which 
it has been gradually and partially modified. In relating this his- 
tory it will be necessary to deal separately with (i) rights of action 
of a proprietary character; (ii) rights of action for breach of con- 
tract; and, (iii) rights of action of a purely delictual kind. 

(i) Rights of action of a proprietary kind can be quickly disposed 
of. The statutes which prevented any assignment of rights of 
entry upon or action for land * were so definite that no gradual 
modification of the rule was possible; and it was not, as we have 
seen, till 1845 that the legislature permitted their assignment. 
In the case of chattels both the fact that the action of trover, in 
which such rights had generally come to be asserted, was of a 
delictual character, and the objection. based on the fear of mainte- 
nance, prevented the development of any of those modifications of 
the strict rule of which we can see some signs in the sixteenth 
century; * and no statute, like the statute of 1845 in the case of 
land,” has expressly enabled the owner out of possession to alienate. 
- But it is clear that at the beginning of the eighteenth century 
and during the nineteenth century the tendency towards some 
modification of the strict rule was again beginning to prevail. 
In 1705 Holt, C. J., seemed to assume that a bailor could make a 
gift of his right to the goods, though the donee might not be able 
to sue the bailee in detinue, since by such gift the bailee’s special 
property was not transferred.* But as late as 1844, in the case 
of Franklin v. Neate,“ Parke, B., held that the pawnor of a chattel 
had only an unassignable chose in action. This decision was, how- 
ever, reversed, and it was held that the pawnor could, subject to 


% See especially 32 Hen. VIII, c. 9. % Supra, 1008. 

2 8 & g VICT., c. 106, § 6. 

% “Tf A. bail goods to C., and after give his whole right in them to B., B. cannot 
maintain detinue for them against C. because the special property that C. acquires 
by the bailment, is not thereby transferred to B.” Rich v. Aldred, 6 Mod. 216. Holt 
clearly supposes the gift is good; he does not say, as Brian, C. J., said (supra, note 32) 
that the gift is void. 

13M. & W. 481. 
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the rights of the pawnee, sell his rights to a buyer; and that if the 
buyer tendered to the pawnee the amount due, and the pawnee 
refused to deliver, the buyer could maintain trover. At the present 
day the right of the owner out of possession to alienate his property 
was assumed in the case of Cohen v. Mitchell,® and was recognised 
in the case of Dawson v, Great Northern and City Railway.* And 
the courts have even gone further. They have held in Whiteley v. 
Hilt,” that a hirer under a hire purchase agreement may assign 
not only the possession of chattels hired, but also his rights under 
the agreement to acquire the ownership; and in Glegg v. Bromley * 
that, though a cause of action arising from tort is unassignable, the 
fruits of such an action, if and when recovered, are assignable. 
Thus at the present day the owner of chattels in the possession of 
another is as well able to assign his rights as the owner of land. 
(ii) Rights of action of a contractual kind must always be of a 
purely personal nature. Therefore in early law the prohibition 
against their assignment was absolute.* It is true that in most 
cases they became transmissible on death at a comparatively 
early date. It is true also that it was recognised that certain 
covenants might be so annexed to a particular estate in the land 


% 25 Q. B. D. 262 (1890.) 

% “An assignment of a mere right of litigation is bad: Prosser v. Edmonds; but 
an assignment of property is valid, even although that property may be incapable oi 
being recovered with one litigation. See Dickinson v. Burrell,” [1905] 1 K. B. 260, 
271. Both the cases here cited were cases of equitable interests; in Prosser v. Ed- 
monds, 1 Y. & C. 481, 499 (1835), A, being entitled to certain property under his 
father’s will, assigned the whole (except a certain reversionary interest) to B, his 
_ father’s executor; but A could have set aside the assignment on the ground of fraud. 
Afterwards A assigned all his interest under his father’s will to C. It was held that 
C could not make use of A’s rights to set aside the assignment to B on the ground of 
fraud, as such a chose in action was unassignable. In Dickinson v. Burrell, L. R. 1 
Eq. 337 (1866), A conveyed real estate to B, but the conveyance was liable to be set 
aside on equitable grounds. He then made a voluntary settlement of the same prop- 
erty. It was held that the beneficiaries under the later settlement could set aside 
the conveyance to B, on the ground that this was a right incident to the property 
conveyed to them, and not, as in Prosser v. Edmonds, the conveyance of a mere right 
to litigate. It would seem to follow from the two cases already cited in the text that 
if an owner out of possession conveyed his right to X, and the possessor wrongfully 
refused to hand it over to X, X could bring an action of conversion in the name of the 
owner if not in his own name. 

7 [1918] 2 K. B. 808. 

% [1912] 3 K. B. 474. 

% Supra, 1000. 

100 3 HotpswortH, History or ENGuisH Law, 458. 
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that successive holders of that estate could enforce them." But 
to the end the common law never in theory departed from its rule 
that rights of a contractual kind could not be assigned by an act 
of the parties to the contract. As early, however, as the begin- 
ning of the fourteenth century the merchants had begun to cir- 
- cumvent this prohibition. If the right was to an ascertained sum 
of money, that is if it was a debt, the creditor could appoint the 
assignee his attorney, to sue for the debt, and could stipulate that 
he should keep the amount realised; and in the fifteenth century 
this method of assigning a debt was recognised as valid by the 
common-law courts.!% Thus, as in Roman law,™ the assignee 
sued for the debt in the assignor’s name and as his attorney. 

But upon this device the influence of the idea that the assignment 
of any chose in action was void because it tended to encourage 
maintenance exercised a retarding influence. Cases in which this 
device was employed were often attacked on this ground.” But, 
the fact that the person maintaining had some sort of common in- 
terest with the person maintained of a legal or moral kind, was 
recognised as a good defence to an action for maintenance. There- 
fore, if the assignment of a debt by way of the appointment of the 
assignee as the assignor’s attorney was attacked on this ground, 
it was necessary to show that the assignee and the assignor had 
some sort of common interest. It was held that a sufficient common 
interest existed if it could be proved that the assignor owed money 
to the assignee, and that the assignment was made in satisfaction 
of the debt. On the other hand, a common interest could not 


101 3 HotpswortH, History or ENGLisH Law, 130-135. 
1@ Thus in 1867 Willes, J., said in the case of Gerard v. Lewis, L. R. 2 C. P. 305, 
309, “the rule against assigning a chose in action stood in the way of an actual transfer 
of the debt.” Cf. Ames, “Disseisin of Chattels,” 3 Szetect Essays 1n ANGLO-AMERI- 
CAN LEGAL History, 584. 

108 B. 34 Hen. VI, Mich., pl. 15, per Wangford arg., CJy ¥. 
15 Hen. VII, Hil., pl. 3, it is said that, “Si on soit endette a moy et livre a moy un 
obligation en satisfaction de cest det, en que un auter est tenu a luy, jeo suirai action 
en le nom cesty que fuit endette a moy”; BRooKE, ABRIDGMENT, Chose in Action, pl. 
3, in abridging this case, says, “Et sic vide que chose in accion poet estre assigne 
oustre pur loyal cause come just det, et nemy pur maintenance.” WeEst, SYMBOLEO- 
GRAPHY, § 521. Cf. Ames, 3 SELEcT Essays tN ANGLO-AMERICAN LEGAL History, 
584, note 2; Pottocx, Contracts, 5 ed. App. 700-701. 

104 MOYLE, JUSTINIAN, 5 ed., 482-483. 
105 Y, BB. 34 Hen. VI, Mich., pl. 15, 15 HEN. VII, Hil., pl. 3. 
106 Ibid. 
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be proved if it appeared that the assignee had merely purchased 
the debt from the assignor without any particular reason for so 
doing.!? It is true that in 1590, in the case of Penson v. Hickbed,'* 
it seems to have been held that any assignment of a debt, coupled 
with a power of attorney to sue for it, was valid, unless it was void 
for champerty. But this case does not seem to have been followed. 
Right down to the latter part of the seventeenth century it seems 
to have been held, both by the common-law courts and by the 
court of Chancery, that, unless the assignor owed money to the 
assignee and had made the assignment on this ground, the objec- 
tion of maintenance was fatal. This principle was laid down in 
1596 '°° by the court of Common Pleas, and by Lord Keeper 
Bridgman (1667-72) in the court of Chancery.” 

When this point had been reached it was inevitable that further 
developments should be made. At the beginning of the eighteenth 
century it was quite settled that equity would recognise the validity 
of the assignment both of debts and of other things recognised by 
the common law as choses in action.™! In other words it would, 
as the Judicature Act expresses it," recognise the validity of the 


107 Y. B. 37 Hen. VI, Hil., pl. 3 — a case which shows that the common-law courts 
and the court of Chancery took the same view on this question. 

19 Cro. Eliza. 170 — to the objection that buying of bills of debts was mainte- 
nance, the judge said it was not, “for it is usual among merchants to make exchange 
of money for bills of debt, e¢ e contra. And Gawdy said, it is not maintenance to assign 
a debt with a letter of attorney to sue for it, except it be assigned to be recovered, 
and the party to have part of it.” In the report of the same case in 4 Leo. 99 the 
objection was taken that though an assignment in satisfaction of a debt due to the 
assignee was good, this assignment was bad because it did not appear that any such 
debt was due; for these bills of debt see an article by the present writer, 31 L. Quart. 
REV. 377-381. 

109 South and Marsh’s case, 3 Leo. 234 (1590) — though it can be assigned to the 
queen, “it cannot be assigned to a subject, if not for a debt due by the assignor to 
_ the assignee, for otherwise it is maintenance.” Barrow v. Gray, Cro. Eliza. 551 
(1597); Ames, 3 SeLectT Essays iv ANGLO-AMERICAN LEGAL History, 584, and 
authorities there cited. 

10 “The Lord Keeper Bridgman will not protect the assignment of any chose in 
action, unless in satisfaction of some debt due to the assignee; but not when the debt 
or, chose in action is assigned to one to whom the assignee owes nothing precedent, 
so that the assignment is voluntary or for money then given.” Freeman Ch. Cas. 145. 
It was probably decisions like these that caused Bridgman to get the reputation of 
sticking too closely to common-law rules to be a good judge of the court of Chancery. 
LIVEs OF THE NortTHS, 108. 

ul Warmstrey v. Tanfield, 1 Ch. Rep. 29 (1628-29); Squib ». Wyn, 1 P. Wms. 
378, 381 (1717). 

U2 36 & 37 Vict., c. 66, § 25 (6). 
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assignment of “any debt or other legal chose in action.” In 
equity, therefore, there was no need to show a special relationship 
between the assignor and the assignee in order to rebut the pre- 
sumption of maintenance. During the same century the common- 
law courts, probably in consequence of the attitude of equity, 
soon adopted the same attitude with respect to the assignment 
of debts. The objection of maintenance was, it is true, a valid 
objection, both at law and in equity, if it could be proved; ™ but 
the courts now took the view that it was absurd to suppose that 
an assignment per se involved a presumption of maintenance." 
Blackstone makes it quite clear that any such presumption was 
obsolete when he wrote.“® But this involved the consequence 
that it was no longer necessary to look at the relationship between 
the assignor and the assignee. It was no longer necessary, there- 
fore, that the assignor should be the debtor of the assignee. It 
followed that a creditor could, by making the assignee his attorney, 
assign his debt to any one. The appointment of an attorney had 
come to be a formality — though to the end it was a necessary 
formality."’ In this way the common law managed to maintain 
in theory its doctrine that a chose in action was unassignable, while 
abandoning it in practice in the case of debts. The further inroads 
upon this theory made by equity and by legislation belong to a 
later period in the history of the law. | 

It is fairly clear that the common law was induced to connive 


13 “T think the words ‘debt or other legal chose in action’ mean ‘debt or right 
which the common law looks on as not assignable by reason of its being a chose in 
action, but which a Court of Equity deals with as being assignable.’ ” Torkington ». 
Magee, [1902] 2 K. B. 427, 430-431, per Channell, J.; but the phrase “legal chose in 
action” is not a very happy one to express “a thing regarded by the common law as a 
chose in action.” 

114 Prosser v. Edmonds, 1 Y. & C. (Ex.) 481 (1835); Dawson v. Great Northern and 
City Railway, [1905] 1 K. B. 260, 270-271, per Stirling, L. J. 

118 Tt would seem from the case of Deering v. Farrington, 3 Keb. 304 (1674), that 
Hale, C. J., was inclined to take this view at this early date. At the end of the eight- 
- eenth century Buller, J., could say that, “It is laid down in our old books, that for 
avoiding maintenance a chose in action cannot be assigned; or granted over to another. 
The good sense of that rule seems to me to be very questionable; and in early as well 
as modern times it has been so explained away, that it remains at most only an objec- 
tion to the form of the action in any case.” Master v. Miller, 4 T. R. 320, 340 (1791). 

16 2 Comm. 442. 

7 2 Bl. Comm. 442. Cf. Mallory v. Lane, Cro. Jac. 342 (1615), where it is recog- 
nised that the delivery of statutes merchant without a power of attorney to sue was 
not an assignment. 
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at the introduction and extension of this evasion of its principle 
that a chose in action is not assignable by considerations of mercan- 
tile convenience or necessity. But this exception only applied to 
debts; and even equity did not go the length of permitting all 
contractual rights to be assigned in this manner. Some were too 
personal in their character to permit of any kind of assignment 
and others were too uncertain. But these limitations upon the 
power to assign can be better explained when the rights of action 
of a purely delictual kind have been dealt with. 

(iii) In the common law the sphere occupied by actions in tort 
is very wide. The actions of replevin and detinue were recognised 
- from the first as being of a mixed proprietary and delictual char- 
acter; 148 and of the action of trover, which came to be the action 
generally used by owners who sought to recover their chattels, 
was at first purely delictual in character, and only gradually 
acquired proprietary characteristics."® With these causes of action — 
in tort which were of a proprietary character I have already dealt. 
We have seen that, from a comparatively early date there was a 
tendency to think that the rights of the owner of chattels who was 
not in possession should be assignable, and that the assignee should 
be able to sue; but that the fact that the rights of owners of land 
who were not in possession could not be assigned, and the great 
importance attached to the prevention of maintenance, prevented 
the clear recognition of the fact that such rights could be assigned 
till modern times.”° On the other hand, no relaxation has ever 
been suggested in the rule that a right of action for unliquidated 
damages for a tort to property or to the person is unassignable.” 
Such claims were not debts; they were both too uncertain and too 
personal to admit of the application to them of the indirect method 
of assigning debts by the process of making the assignee the attorney 
of the assignor.” Clearly these considerations apply also to certain 
rights arising out of contract. A contract may stipulate for services 

2 HoLtpswortTH, History oF ENGLISH Law, 311; 3 Ibid., 248-249. 

119 Infra, 1005-1006. 

20 Infra, 1016-1018. 

121 Dawson v. Great Northern and City Railway, [1905] 1 K. B. 260, 271, per Stir- 
ling, L. J.; supra, 1018. 

2 Thus in 1456 Wangford arg. said, “Sir jeo entend que un duty de chose que 
(est) certain poit estre assez bien assigne pur un satisfaction; mes de chose (que) 


est non certain come en le cas de Trespass jeo grant bien” (7. e. that it cannot be 
assigned); and to this Prisot, C. J., agreed. Y.B. 34 Hen. VI, Mich., pl. 15. 
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of so personal a character that to allow an assignment of rights 
under it would be unfair to the contracting parties; or, if a 
contract has been broken, the amount of damages recoverable 
may be too uncertain to permit of assignment. But it was not 
till certain classes of rights recognised as choses in action by the 
common law became more freely assignable in equity that it was 
necessary to distinguish between the cases in which assignment 
was permitted and cases in which it was not; and it is for this 
reason that we find very little clear authority on these questions 
till quite modern times. Until it became necessary to draw this 
distinction, authority was hardly needed for the obvious proposi- 
tion that these choses in action were unassignable. As the result 
of the modern discussions on the limitations of the right to assign, 
it would seem that, subject to exceptions which modern cases 
appear to have allowed, either if the assignment of certain of these 
rights of action in tort is merely incidental to an assignment of 
property,’ or if such assignment comes within the scope of the 
application of the doctrine of subrogation to the rights of insurers,’ 
the modern law refuses to allow the assignment of a right to sue 
in tort for a merely personal wrong, and for damages of uncertain 
amount; and that it applies the same rule to rights of action arising 
under contracts. 

In laying down these rules the. judges have, for the most part 
unconsciously, followed lines of reasoning which their predecessors 
followed in solving different, but some analogous problems. From 
an early date the courts were faced, firstly, with the problem of the 
extent to which the maxim “action personalis moritur cum per- 
sona”’ interfered with the transmissibility on death of rights and 
liabilities arising from contract and tort; and secondly, with the 
problem of the limits of the king’s rights to the choses in action 
of an outlaw or a felon. Of the first of these problems I have 
spoken elsewhere. We. have seen that rights of action for unliqui- 
dated damages for torts against person or property, and for the 
breach of contracts which involve personal skill or the continuance 


23 Robson v. Drummond, 2 B. & Ad. 303 (1831); Stevens v. Benning, 1 K. & J. 168 
(1854). 

4 Torkington v. Magee, [1902] 2 K. B. 427, 434. 

12% Williams v. Protheroe, 5 Bing. 309 (1829); Dawson v. Great Northern and City 
Ry., [1905] 1 K. B. 260, 271. 

26 King v. Victoria Insurance Co., [1896} A. C. 250. 
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of the deceased’s personality, were not at common law (apart from 
statutory modifications) transmissible on death; but that a right 
to recover property taken by the deceased and added to his estate 
has always been transmissible.”’ Clearly these rules rest on 
principles which are based on considerations very similar to those 
now applied to determine whether or not a chose in action is assign- 
able. The second of these problems is indirectly connected with 
the problem of assignability, but it falls more properly under the 
following head: 

The Relation of these Choses in Action to Other Branches of the 
Law. — The first of the branches of the law which have helped to 
elucidate the legal incidents of choses in action is the law as to the 
king’s rights to the chattels of persons outlawed or attainted. I 
shall deal first with this branch of the law; and then more briefly 
with the other branches of the law which have contributed to this 
elucidation. 

(i) From the earliest days of the common law it had been recog- 
nised that the king could assign a chose in action.”* This ex- 
ceptional rule was no doubt due to the king’s extensive rights to 
forfeiture on an outlawry or on a conviction for treason or felony.!® 
-Unless the king had been allowed to assign these rights his revenue 
might have suffered. Moreover, an additional reason based on 
much the same principle was found in the fact that such a power 
was essential in order to enable him to deal with debts due to him 
from his officials,° and in order to enable him so to deal with the 
proceeds of taxes granted to him that they could be made to pro- 
duce an immediate revenue.*! It was probably for the same 
reasons that these rights of the king tended to expand. Not only 
could the king assign, but the king’s grantee was allowed to sue 

27 3 HoLpsworTH, History oF ENGLIsH Law, 455-456, 458. 

28 As Sir F. Pollock points out, before the Jews were expelled the king “claimed 
and exercised an arbitrary power of confiscating, releasing, assigning or licensing them 
to assign, the debts due to them.” Contracts, 5 ed., App. 699; the Year Books 
accept the rule as well settled. Brooke, ABRIDGMENT, Chose in Action, pl. 1=Y. B. 
3 Hen. IV, Mich., pl. 34; pl. 6 = Y. B. 2 HEN. VII, Mich., pl. 25. 

29 POLLOCK, op. cit., 699. 

130 See Y. B. 39 HEN. VI, Mich., pl. 36, when it was said that “le comon cours de 
l’Exchequer est, quand le Roy per ses Lettres done ou grant un duity que est due a 


luy per ascum, le grantee le Roy de ce det aura bon action a son nom sole, et issint 
‘ne puit nul autre faire.” 


131 See Y. B. 1 HEN. VII, Hil., pl. 5, where there was a question as to assignments 
of money in the hands of the collectors of the tithes granted to Richard III. 
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in his own name; and any one was allowed to assign a chose in 
action to the king. 

These exceptional rules were the more necessary because, in some 
respects, the king’s rights over choses in action personal were larger 
than his rights over choses in action real. In the case of choses in 
action personal a mere right of action was forfeited to the king; but, 
in the case of a choses in action real, it was decided, doubtless from 
motives of public policy, that a mere right of action was not for- 
feited to the crown. But though the rights of the crown to choses 
in action personal were wide, they were not unlimited. It was 
recognised that there were some rights of action of so personal and 
so uncertain a character that they would not pass to the king. 
Thus it was laid down in the reign of Edward III that debts on 
which the debtor might wage his law could not pass to the king; 
and in the reign of Edward IV that the same principle was ap- 
plicable to a right to sue in trespass for damages.“* But, in the 
sixteenth century, wager of law was being discouraged and circum- 
_vented as far as possible, and the older precedents were not wholly 
consistent; *’ so that it is not surprising that on grounds of public 
policy and in accordance with the practice of the Exchequer, it 
was held in Slade’s case that such debts were forfeited.“* On 
the other hand, the view prevailed that the right to sue for un- 
liquidated damages for trespass was too uncertain to be forfeited. 


182 Note 130, supra. 

183 Y, B. 21 HEN. VII, Hil., pl. 32. 

184 “Note a diversity between inheritances and chattels; for as it hath been said, 
a right of action concerning inheritances is not forfeited by attainder, but obligations, 
statutes, recognisances, etc., and other such things in action are forfeited to the King 
by attainder or outlawry.” Winchester’s case, 3 Co. Rep. f. 1, 3a (1538). The 
reason why “a right of action concerning inheritances” is not forfeited is said to be 
‘that “it would be very vexatious and inconvenient, that estates of purchasers and 
others, after many descents and long possession, should be impeached at the King’s 
suis . . . against the reason and rule of the common law.” Jbid., f. 2b. See the 
King v. the Executors of Daccombe, Cro. Jac. 512 (1619), where it was held that a 
beneficial contract to supply goods to the king held on trust is forfeited on the attainder 
of the cestui que trust. 

1385 BROOKE, ABRIDGMENT, Chose in Action, pl. 9; 16 Epw. IV, Pasch., pl. 49; 
Anon., Dyer, 262a (1567). 

136 “Fuit dit que le Roy poet granter son action que est certein, come de det al Roy, 
mes nemy de trespass fait al Roy, que est non certein.” Y.B.5 Epw. IV, Mich., pl. 22. 

137 FITZHERBERT, ABRIDGMENT, Corone, pl. 343 (3 Epw. III). 

188 4 Co. Rep., ff. 95a, 95b (1602); Bullock ». Dodds, 2 B. & Ald. 258, 275-276 
(1819), per Abbott, C. J. 
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We have seen that in 1456 the same test was suggested to deter- 
mine whether or not a chose in action was assignable,” and that 
this is in substance the test applied by the judges at the present 
day for this purpose. 

(ii) At common law all the wife’s chattels passed to her husband. 
But for this purpose a chose in action was not a chattel. The 
husband could reduce it into his possession, but, till he had done 
so, it was not his; and, if he died without reducing it into his 
possession it remained the property of the wife.“! Again, the fact 
that a chose in action was evidenced by a written document did 
not make it any the less a chose in action. Therefore the document 
being per se valueless, could not be the subject of larceny.” For 
somewhat similar reasons neither a chose in action nor the docu- 
ment which evidenced it could be seized under a writ of fieri 
facias.* The chose in action was not a tangible thing which ad- 
mitted of physical seizure, and the document was not saleable.“ 
It is true that by the special customs of London and certain other 
cities, and by virtue of a writ of execution issued at the suit of 
the crown, debts owed to a debtor could be attached by a creditor. 
But it was not till 1854 that this principle was introduced into the 
common law by the Common Law Procedure Act passed in that 
year. It was only by virtue of the interpretation put upon the 
provisions of the Bankruptcy Acts that the choses in action of a 
bankrupt were made available for his creditors; ’ and in this case, 

189 Supra, note 57, 122. 

40 Supra, 1023. Cf. 10 L. Quart. REV. 157. 

3 HOLDSWORTH, History OF ENGLISH Law, 410. 

18 Tbid. 

148 See Ex parte Foss, 2 De G. & J. 230, 237 (1858), per Knight-Bruce, L. J.; Co- 
lonial Bank 2. Whinney, 11 A. C. 426, 439 (1886), per Lord Blackburn. 

14 Francis 0. Nash, Case t. Hard. 48 (1734). 

45 Hotpsworts, History oF ENGLIsH LAw, 105-106, 312. 

146 “We are not aware of any process either in the superior courts of law or equity, 
in suits between subject and subject, by which this can directly be done, though the 
course of proceeding under writs of execution at the suit of the crown, and by way of 
foreign attachment in the Mayor’s Court of London and some other cities, as well 
as in the courts of many foreign countries, shows that such a remedy would be prac- 
tical and useful. . . . We recommend that a creditor, having obtained a judgment, 
should be allowed to proceed, by a process similar to foreign attachment, against the 
debtors of his debtor.” Second Report of the commission to enquire into the Process 
Practice and System of Pleading of the Courts of Common Law, Parlt. Papers xl 


740 (1852-53); 17 & 18 Vict.,.c. 125, § § 60-67. 
47 See 10 L. Quart. REv. 316, note 4. 
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as in the case of assignability, we must make an exception in the 
case of rights which arise from causes of action of a purely personal 
character.'8 

It is clear from these illustrations that the law started from 
the idea that a chose in action is a personal non-assignable right. 
But, having found that a rigid adherence to the theory is in prac- 
tice inconvenient and impossible, it has partially modified it in 
many different directions; and these modifications have been 
carried further both by equity and by the legislature. The result 
is that, though very little is left of the broad principle from which 
the law started, it is necessary to know it, because it is still opera- 
tive unless it has been modified by the common law, by equity 
or by statute. We shall now see that the difficulties arising from 
these causes have been increased by the further modifications which 
have necessarily been made in those other classes of choses in 
action which, as we have seen, emerged during the seventeenth 
and eighteenth centuries. © 


(2) The Legal Incidents of the Later Varieties of Choses in Action 


The later varieties of choses in action all differ from the original 
class of choses in action in that they are assignable. Negotiable 
instruments were assignable by the law merchant. Stocks and 
shares were in early days expressly made assignable by charter or 
Act of Parliament.”® Patent rights were by their terms always 
assignable."! Copyright, whether it depended upon the rules of 
the Stationers Company and the Licensing Acts, or upon royal 
grant, was always assignable, and when it came to be dependent 
on the terms of the Act of 1709 it was assignable by the express 
provisions of the 

In respect, however, to some of the other legal incidents of these 
choses in action the law is not so clear or certain. Thus, at the 
beginning of the nineteenth century it was a very doubtful question 
how, if at all, a husband could reduce into possession stock belong- 


48 Beckham v. Drake, 2 H. L. Cas. 579, 626-628 (1847), per — B. 
49 Supra, 1013. 

150 Supra, note 65. 

‘161 WILLIAMS, PERSONAL amen 17 ed., 43. 

18 § ANNE, C. 19, § I. 
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ing to his wife. ‘It is obvious that if stock were a chose in action 
of the same nature as a debt or claim to goods, it could never be 
reduced into possession unless the government voluntarily redeemed 
it.” It was ultimately held that, if the husband got a transfer 
of the stock into his own name, he had reduced it into his posses- 
sion.» What would amount to the reduction into possession of 
such choses in action as a copyright or a patent right does not 
seem to have been absolutely settled;* and the question is now 
of course academic. The rule that choses in action were not capable 
of being stolen has produced much legislation to take certain 
classes of choses in action out of this rule. Thus a statute of 1729 
made it felony to steal “Exchequer orders or tallies or other orders 
entitling any other person or persons to any annuity or share in 
the parliamentary fund, or any Exchequer bills, South Sea Bonds, 
Bank notes, East India bonds, dividend warrants of the Bank, 
South Sea Company, East India Company, or any other company, 
society, or corporation.” 

In order to remedy the difficulty that dane choses in action could 
not be taken in execution under a writ of fieri facias, the Judgments 
Act of 1838” enabled the sheriff to seize money, bank notes, 
cheques, bills of exchange, promissory notes, bonds, specialties, or 
other securities of money. But clearly this did not enable all 
classes of choses in action to be seized to satisfy a judgment debt. 
In some cases equity intervened to remedy the hardship occasioned 
by the difficulty of realising a claim. Thus, by means of the appoint- 
ment of a receiver it permitted a species of equitable execution."* 
But even this device is not wholly adequate, nor are the limits 
within which it is available wholly clear. In 1909, in the case of 
Edwards v. Picard, the question whether a receiver could be 
appointed of the receipts of the profits of certain patents, when it 
was not shown that the debtor was actually in receipt of any 
profits, divided the court of appeal.”® Similarly the application of 


188 to L. Quart. REV. 313. 

4 

155 11 Ibid., 236, 238-2309. 

186 9 Gronce II, c. 25, cited 10 L. Quart. REV. 312-313; 3 memes History 
OF THE CRIMINAL Law, 144, 148. 

187 2 VICT., 110. 

158 See guacally, 14 HatsBury, Laws OF ENGLAND, seqq. 
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the Bankruptcy Laws to some of these choses in action has raised 
some very nice problems — largely because the draftsmen of these 
Acts have used the term “chose in action” without appreciating 
the fact that it covers a miscellaneous mass of very different 
things which have or should have very different legal incidents. 
Thus in 1885, in the case of Colonial Bank v. Whinney ™ the ques- 
tion whether shares were taken out of the reputed ownership 
clause of the Bankruptcy Act of 1883 by the proviso in that clause 
excluding choses in action, also divided the court of appeal. 

It is thus apparent that the modern English law as to choses 
in action can hardly be called satisfactory; and this history shows 
that its unsatisfactory character is due mainly to the following 
causes: Firstly, the enormous extension given to the term has 
included in this category a very large number of things of very 
different kinds. Rules which were made for choses in action, 
when the term meant literally rights of action against some person, 
are obviously inapplicable to proprietary rights of an incorporeal 
nature; but it is clear that these rules must be applied to these 
rights because they are choses in action, unless some authority — 
legislative or otherwise — can be produced which shows that they 
are subject to some other rule. Secondly, even in the case of some 
of the original class of choses in action, the old rule of non-assigna- 
bility has been gradually modified; and in this work of gradual 
modification both law and equity have lent a hand. The result 
has been that some of these choses in action have changed their 
original character, and become very much less like merely personal 
rights of action and very much more like rights df property. But 
this process has been retarded and the whole question obscured 
by the distorting influence of the fear of encouraging maintenance. 
Owing to the disorderly state of the country in the fifteenth and 
early sixteenth centuries this fear rightly exercised a large effect 
upon this branch of the law; but unfortunately its effect lasted 
long after the cause for it had been removed. The result has been 
that the development of the law was slow, and the slowness of 
the modification of the original conception of a chose in action as a 
personal unassignable thing has caused a long continued uncertainty 
in the modern law. Thirdly, a further source of complication has 


160 yz L. Quart. REv. 240. 
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been added by the piecemeal exceptions introduced by the legis- 
lature to the general rules applicable to choses in action in favour 
of some or all of them. It is sometimes difficult to ascertain the 
sense in which the legislature has used the term “chose in action” — 
we have seen that the Bankruptcy Act affords one illustration; ! 
and, as we can see from the case of Edwards v. Picard,® the modi- 
fications introduced by the courts have sometimes occasioned a 
similar difficulty. Some of these difficulties might be perhaps miti- 
gated by a codifying Act, for which there is plenty of material. 
But it is probable that a branch of the law which comes at the 
meeting place of the law of property and the law of obligation 
can never be anything but difficult to formulate and apply. 


W. S. Holdsworth. 


St. Jonn’s 
OxrorD, ENGLAND. 


1@ Colonial Bank v. Whinney, 30 Ch. D. 261 (1885). 
16 [1909] 2 K. B. 903. 
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RAILWAY VALUATION AND THE COURTS 


II 


[F the analysis of the relation between a railroad and the com- 
munity, contained in a previous paper, is correct, we have an im- 
_ portant clue to the significance of the series of decisions in which 
the Supreme Court has tried to fill in the gaps and ambiguities of the 
rule in Smyth v. Ames. The decisions themselves have been often 
reviewed, and it is not my purpose to discuss them seriatim, or in 
any detail. The discussion will be confined to those general as- 
pects in which the decisions and opinions reflect most clearly the 
consequences of an attempt to ascertain by juristic speculation 
what could only have been settled by practical adjustment and 
compromise. 

The most striking feature of these decisions is that nowhere has 
the Supreme Court ever given a workable definition of the term 
“fair value,’ which it said in Smyth v. Ames was “the basis of all 
calculations”’ as to the reasonableness of rates. 

The most obvious meaning of that term, to the economist, as well 
as to the lawyer who approaches the problem by way of the analogy 
of the law of eminent domain, is of course exchange value. Were we 
' dealing with wheat, or cotton, or pig iron, exchange value could 
be mathematically ascertained by referring to current quotations. 
Even when we are dealing with property which is not quoted in the 
market, it is possible to reach a fair approximation by considering 
the elements of attractiveness to hypothetical buyers and sellers, 
and securing an expert judgment on the probable net result. But to 
ascribe this meaning to the term “ value,” in a rate case, leads into a 
logical impasse, the nature of which I have already described.! The 
elements of attractiveness which would influence the purchaser 
of a public utility relate entirely to present and prospective earning 
power. An expert charged with ascertaining the price at which an 
established business would be most likely to change hands in an 
open market would find out its present earning power, and capital- 
ize it at a rate which took into account the probability of a prospec- 
tive increase or diminution of net earnings. Net earnings, of course, 


1 See “‘ Railway Valuation and the Courts,” 33 Harv. L. REv. go2, 
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depend largely upon the level of rates. But it is precisely the level 
of rates which the regulating commission is trying to fix. Whenever 
it reduces rates it reduces earnings, and whenever it reduces earn- 
ings it reduces value. Obviously such a rule of rate-making in- 
volves us in a hopeless vicious circle. We cannot tell what rates 
the company is to charge until we know what its value is, and we 
cannot tell what its value is till we know what rates it may charge. 

Practically, perhaps, because of the imperfections of human 
knowledge and the vagaries of investors, it might be possible to 
apply such a rule despite its theoretical absurdity. Shares of 
stock of a public utility, and even the utility itself, may change 
hands although the rates which the company will be allowed have 
not yet been determined. Purchasers are willing to take a sporting 
chance. The result of taking a speculative exchange value of this 
sort as a rate base would be a curious one. If the investing public 
is convinced that under the Constitution rates cannot be reduced, 
that conviction will at once tend to establish a market value. The 
result will automatically follow that rates cannot constitutionally be 
reduced, since to reduce them would decrease earnings so that they 
would no longer bring a fair return on the speculative market value. 
If the public is convinced that rates must be increased, it will like- 
wise follow that they must be increased. But if a sufficiently effec- 
tive propaganda is set in motion to convince them that as a matter 
of law rates may be lowered, the market value will fall, and at once 
it will be legally possible to reduce rates. Obviously a rule that 
has such fantastic consequences cannot be seriously considered. 

In one of the cases preceding Smyth v. Ames* the Supreme Court 
seemed for a moment to be trapped in this vicious circle, when it 
intimated that it would be unconstitutional to take the ‘“‘use”’ of a 
railroad for public purposes at less than the market value.’ Outside 
of this dictum, the court has never in terms approved the theory. 
In other quarters, however, although the logical fallacy of a rule of 
rate-making has been often exposed, ‘it still has vigorous champions.* 

2 Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362, 410 (1894). 

8 See the passage quoted, supra, p. 908. 

4 See especially WHITTEN, VALUATION OF PUBLIC SERVICE CoRPORATIONS, § 57, 
and HALE, VALUATION AND RaTE-MAKING, ch. 1, 80 Cotumpia Univ. STUDIES IN 
History, etc., ch. 1. 

5 See especially Stevens, The Valuation of Railroad Right of Way, and the Valua- 


tion Brief submitted to the Interstate Commerce Commission by the President’s 
Conference Committee, for recent expositions of this point of view. 
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So persistent is the theory that one suspects there must be some 
significance to it which mere logic fails to destroy. It must satisfy 
some objective which its proponents have at heart, and which the 
bare formula does not reveal. 

To find out what lies behind the theory, a slight shift in our 
method of approach is necessary. Theoretically, the rule calls for an 
inquiry into an ultimate fact, exchange value, the price, that is, at 
which the property as a whole would change hands. Practically it 
calls for a piecemeal appraisal of a number of factors which, in the 
judgment of the appraisers, would appeal toa hypothetical purchaser. 

Assume, for instance, two railroads, both operating between the 
same terminal cities. One runs through mountainous, sparsely 
settled country, the other through populous plains. The first was 
more expensive to build, and it is more expensive to operate and 
maintain. Moreover, it is forced to rely almost entirely on through 
traffic, whereas the second road has profitable short haul business 
to eke out its earnings. Yet for commercial reasons the rate be- 
tween the terminal cities must be the same over both roads. If it 
were not, the road with the lower rate would get all the traffic. 
Obviously in appraising the property we must disregard the level 
of freight rates, since the freight rates themselves are in issue. But 
at any level of rates (as long as the level is the same for both roads), 
the road with the lower operating costs and denser traffic will have 
the greater earnings, and hence the greater exchange value. Its 
strategic location, with reference to the physiography of the coun- 
try as well as to the currents of commerce, is therefore an element 
of value which advocates of the theory believe should be constitu- 
tionally protected. 

Assume, again, two railroads between the same termini, one 
under a management which has a reputation for public spirit and 
integrity, the other in the hands of financial pirates. The first has 
been able in the course of years to build up an operating staff, which 
contains the best railroad men in the country, and the personality 
of its president and the wise policy of its directors have combined 
to create an esprit de corps which cannot be duplicated. The other 
is managed by discontented and second rate men, and is rent with 
faction and intrigue. Here again, whatever the level of rates, the 
first road has an element of value which the second lacks, and which 
the usual process of physical valuation would fail to reveal. 
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In the two instances I have given the existence of a less efficient 
road is believed to give the more efficient one an increment of value. 
The less efficient railroad may, however, be only potential. To 
take a stock example, imagine a railroad built through a narrow 
gorge between precipitous mountains. There is no competing rail- 
road, but if one is ever built, it will be necessary to build a tunnel at 
great expense, since the gorge is already occupied to its full capacity. 
According to the advocates of the exchange value theory, the right 
to occupy the gorge has a value measured by the difference between 
the cost of laying tracks in the gorge, and the cost of tunnelling 
the mountain. The argument, moreover, goes further. Fortunate 
physical location, density of traffic, efficient organization and 
leadership, are elements of value wherever they may be found, 
- whether there are competitors, existing or potential, or not. They 
are factors, that is, which an intelligent purchaser would consider 
in deciding what to pay for the property. Whatever the rate, they 
add to the value of the railroad. ; 

The practical result of this piecemeal exchange value theory is 
that after all the physical property of a carrier has been appraised 
at its present value, the appraisers, in their expert capacity, proceed 
to estimate the value of each of the intangible elements which a 
purchaser would consider in setting a price. The sum total of these 
intangible elements plus the value of the physical property is the 
“value” of the railroad as a going concern, and it is a result in 
which the level of freight rates has been disregarded, and hence, 
it is believed, the vicious circle avoided. 

- The validity of this belief rests on the assumption that the 
“intangible” factors which I have described have a measurable 
exchange value, which can be expressed without reference to the 
level of freight rates. To test this assumption let us return to the 
railroad with a right of way through the gorge between impassable 
mountains. Assume first that the mountains are literally impas- 
sable, and that the cost of tunnelling or circumventing them is such 
that the traffic would not bear a rate high enough to earn a return 
on this cost. What, now, is the value of the right to occupy the 
gorge? Suppose that the gorge is still in the hands of the original 
settler, and the promoter is attempting to purchase it. He will 
arrive at the value somewhat as follows: He will estimate the prob- 
able annual net earnings of the whole road,:and will capitalize them 
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at a rate which takes into account the risk of unexpected loss and 
the chance of unexpected gain. From this capital sum he will deduct 
the estimated cost of building the whole road, excepting only the 
cost of acquiring the gorge. The balance is the largest sum which 
he will be justified in offering for the gorge. How large this balance 
will be depends upon the expected net earnings, and these depend 
directly on the level of freight rates. If rates are not regulated, the 
promoter will offer, and the settler, if he is shrewd, will demand, the 
difference between the cost of the road and the capitalized net 
earnings when rates are as high as the traffic will bear. If rates are 
regulated, he will offer a sum ranging all the way down to the value 
of the land for farming purposes, the exact sum depending upon the 
level of freight rates which the regulating body will allow. Here, 
clearly, we have not escaped the vicious circle. 

The situation is not changed if we assume that the cost of tunnel- 
ling the adjoining mountains is not prohibitive. In such a case the 
amount which the prospective purchaser will offer will be calculated 
in precisely the same manner, except that the upper limit will depend 
not upon the highest rate the traffic will bear, but upon the cost of 
tunnelling the mountain. He will under no circumstances offer 
more than this cost. He may not offer as much, if the regulating 
commission reduces the rate which he may charge to a point at which 
it would not bring a fair return on such a price. The vicious circle 
is still there. We are still trying to determine rates by ascertaining 
value, and we are still unable to ascertain value until we know what 
the rates will be. 

Is the situation any different if we assume that the mountain 
actually has been tunnelled, and that a competing line is already in 
operation? If we assume that the line through the tunnel is 
allowed to charge a schedule of rates high enough to pay its oper- 
ating expenses, and earn a fair return on its cost of construction, 
and that the line running through the gorge is allowed to charge the 
same schedule of rates, it cannot be denied that the strategic loca- 
tion of the latter road gives it an increment of exchange value, 
over and above the physical investment, which is both real and — 
readily ascertainable. The difficulty is that the assumption is one 
that we have no right to make. We cannot assume that rates will 
be high enough to pay the cost of operation and fixed charges on the 
most expensive line in existence between two given points. It is 
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just as reasonable to suppose that the cheapest line between the two 
points will govern the rate. If we indulge in the latter assumption, 
the “strategic location” of the road running through the gorge will 
not add anything to the physical investment, and the line through 
the tunnel may be worth much less than it cost. We are back again 
in the vicious circle. We are still unable to tell what exchange 
value, if any, the right to occupy the gorge may have, until we know 
what rates the road will be allowed to charge. 

The same reasoning applies to the other “intangible” factors 
which I have described. Denser traffic and lower operating costs 
due to the commercial or physical geography of the country, higher 
operating ability, and better esprit de corps, doubtless confer in- 
crements of value if we assume that the road with the lighter 
traffic and the higher operating costs is to govern rates. But the 
assumption cannot be made. It would be entirely possible (and 
indeed eminently sensible) for the community to say that its traffic 
_ should go entirely on the road which could carry it the most cheaply | 
and efficiently, and that if anyone else ventured to build a competing 
road, it was up to him to operate the road as cheaply as the cheapest 
in existence, or forego his profits. It is possible, of course, that 
traffic might grow so large that the railroad with low operating 
costs could no longer handle it. But even there we cannot assume 
that the community would sanction the construction of a less effi- 
cient railroad by a less efficient company. It might appeal to the 
duty of a common carrier to handle all traffic that is properly 
tendered, and compel the efficient railroad to extend its facilities. 
Even if the increment of traffic could be handled only at an increas- 
ing cost (even if, for instance, the railroad between the mountains 
would have to widen the gorge at great expense), it would not follow 
that the cost of handling the increment would set the rate for all the 
traffic. Rates would be raised, perhaps, but only to a point at 
which they would pay for the average cost of all traffic, and bring a 
reasonable return on the whole investment, old as well asnew. Such 
a rate policy would entirely wipe out any increment of value arising 
out of strategic location or greater operating efficiency. 

It follows that any attempt to value separately these “intangible” 
elements, without reference to the level of freight rates, is entirely 
illusory. All that an expert appraiser can ascertain is the relation 
between the value of a railroad which has these intangible elements 
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road which does not have them. He can make up an algebraic 
formula somewhat as follows: Let P equal the value of the physical 
property of Railroad A, and X the sum of its “intangible’’ values. 
Let V equal the exchange value of Railroad B, considered as a going 
concern. The appraiser can ascertain that Railroad B, because of 
lighter traffic and higher costs, is worth (under uniform rates) say 
three fourths of the value of Railroad A. His equation will then be: 
34(P + X) = V, or X = 4/3V — P. Now according to hypothesis 
V depends upon the level of rates, and is therefore a variable. And 
with V a variable, the equation is necessarily indeterminate, and 
the task of ascertaining X impossible. 

Such being the case, it is not surprising to find that when expert 
appraisers report the value of a railroad’s “good will” or of its 
“strategic location”’ or the value arising from the fact that it is a 
“going concern,” they are never able to indicate the rational process 
by which the result is reached. They almost always resort to a 
general and inarticulate exercise of judgment. The report of the 
master in chancery, quoted by the court in Des Moines Gas Co. v. 
Des Moines, is typical. He found that the value arising out of the 
fact that the gas company was a going concern was $300,000. 
“T think,” he said, “that a seller would not be willing to sell unless 
he got that much more than its physical value, but I could not 
give the mental process by which this conclusion is reached any 
more than a jury could do so, but it is nevertheless my judgment 
under all the evidence in the case.” 

There are some decisions and dicta of the Supreme Court which 
can be explained only on the assumption that the court had in mind 
a theory of piecemeal exchange value of the kind I have just out- 
lined. The question of strategic location of a railroad has never 
been passed upon. San Joaquin Co. v. Stanislaus County’ presents, 
however, a close analogy. ° A water company had acquired, the 
court assumed by prescription, the right to draw water up to a 
certain quantity from the San Joaquin River. The county regulated 
water rates under a statute, and in a suit which was carried up to the 
United States Supreme Court, the company contested the rates on 
the ground that they were confiscatory. The decision turned on 
whether the water rights had a value which should be taken into 


6 238 U.S. 153, 163 (1915). 7 233 U.S. 454 (1914). 
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account for rate-making purposes. The Supreme Court held that 
they had, and overturned the county’s rate schedule. The court 
did not pass upon the exact value of the water rights. The master 
in chancery considered them “worth” fully $1,000,000, but the 
report of the case does not reveal how the figure was obtained. 
Undoubtedly the rights had a considerable value for other than 
“public utility” purposes. The riparian owners presumably would 
be willing to pay a certain price for them, without any thought of 
selling or distributing the water for profit. Such a value corre- 
sponds, in our illustration of the railroad running through a gorge, 
to the value of the gorge as farming land. But if a larger value was 
allowed, as seems to have been the case, it must have been because 
the court considered that the demand for the water on the part of 
public utility companies, for distribution further inland, had en- 
hanced the value. But the intensity of the demand on the part of 
these water companies would depend directly upon the price they 
were allowed to charge. In the San Joaquin case the state con- 
stitution declared that water appropriated for sale was appropri- 
ated for public use. The price was therefore subject to regulation. 
It is difficult to see how the master could have made any finding as 
to the value of the water right (assuming that he gave it a value 
above what the riparian owners would pay for it), without first 
making up his mind what rates would be reasonably charged.® 

The other instance in which the court seems to have been in- 
fluenced by the theory of piecemeal exchange value is in its treat- 
ment of the increment of value arising from the fact that the 
company is a “going concern.” 

The court’s record on this subject is somewhat confused. Three 
supposedly separate intangible elements of value — franchise value, 
good will, and “going value” have been separately treated. In 
Willcox v. Consolidated Gas Co.® a number of gas companies had 
combined under authority of a statute which fixed the capital of the 
consolidated corporation at not more than “‘the fair aggregate value 


8 Cf. the analogous case of a water power company, in possession of the only avail- 
able source of water power, and supplying power in competition with steam power. 
The exchange value theory would place a value on the water rights of the company 
equal to a capitalization of the difference between the cost of producing steam power 
and water power. There have been several such cases in Wisconsin. See a detailed 
discussion in HALE, p. 71 ff. 

® 212 U.S. 19 (1909). 
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of the property, franchises and rights” of the constituent companies. 
The companies agreed on a franchise valuation of $7,781,000, and 
stock was issued accordingly. Some years later a legislative com- 
mittee reported that in its judgment this was a reasonable figure. 
The court held that the franchise could not now be valued at a 
higher figure than that fixed at the time of the consolidation, but it 
stated unequivocally that “the courts ought now to accept the 
valuation of the franchises fixed and agreed upon”’ by the companies. 
The dictum is an arbitrary one, and seems to rest on no more than a 
kind of estoppel by act of a legislative committee — surely a novel 
doctrine in American public law. The court made it clear, however, 
that the case was not to be considered a precedent except on identi- 
cal facts, and in no subsequent case has it ever allowed any incre- 
ment of value under the name of franchise value. 

In this same case the court disposed of the second of these in- 
tangible elements, good will. Following Judge Hough, in the 
district court, it rejected the item of good will as an element in 
valuation, on the ground that good will exists only in a competitive 
business, and not in a business in which the consumer has no choice 
but to patronize the company. The reasoning is not satisfactory. 
Good will can exist in a monopolistic business. It represents the 
predisposition of the public to patronize the company, and a com- 
pany in sole possession of the field will find it worth while to spend 
money in advertising and solicitation merely to encourage this 
disposition and bring persons who have not been using gas at 


all to subscribe. There is, moreover, always the indirect competi- 


tion of other methods of illumination to be considered. 

The controversy in the Supreme Court, however, has mainly 
centered about the item of “going value.” In Knoxville v. Knox- 
ville Water Co.,!° decided the same day as the Willcox case, the 
lower court had added an item of $60,000, about ten per cent of the 
appraised value of the physical property, under the heading “going 
value.” This item, the court said, “we understand to be an expres- 
sion of the added value of the plant as a whole over the sum of 
the values of its component parts, which is attached to it because 
it is in active and successful operation and earning a return.” The 
court found, however, that even assuming that the item was properly 
included, the rates complained of were not confiscatory, and de- 


10 212 U.S. 1 (1909). 
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clined to express an opinion as to whether or not it was properly 
included. In addition the court below had included $10,000 as 
“organization expenses,” and this item also the court declined to 
"pass upon. 

In Omaha v. Omaha Water Co." the court was reviewing litigation 
arising out of a franchise allowing the city of Omaha to take over 
the water company at an appraised valuation. The Supreme Court 
held that the valuation should include an item of $562,712.45 
(somewhat under ten per cent of the whole valuation), on account 
of “going value.” In this case the franchise expressly excluded 
any franchise value from the purchase price. The court said: 


“The option to purchase excluded any value on account of unexpired 
franchise; but it did not limit the value to the bare bones of the plant, 
its physical properties, such as its lands, its machinery, its water pipes 
or settling reservoirs, nor to what it would take to reproduce each of its 
physical features. The value in equity and justice must include whatever 
is contributed by the fact of the connection of the items making a 
complete and operating plant. The difference between a dead plant 
and a live one is a real value, and is independent of any franchise to go on, 
or any mere good will as between such a plant and its customers.” ” 


It is clear from the language that the court had in mind not only 
an excess over the junk value (or as the court puts it, the “bare 
bones” of the plant), but an excess over the cost of reproducing the 
individual items of physical property. But the opinion and the re- 
ported facts leave it in doubt whether the cost of reproducing the 
individual items included the so-called ‘‘overhead” costs, such as 
legal expenses of organization, interest on the investment during 
construction, engineering superintendence, etc. In the Knoxville 
case, it will be recalled, “organization expenses” were separately 
stated. In view of the later cases, it is important to bear this in 
mind. 

In Cedar Rapids Gas Co. v. Cedar Rapids,® the company claimed 
that its physical property was “worth” $365,564, whereas - the 
municipal experts gave it a value of $278,621. Included in the 
former valuation, but not in the latter, were items totalling $56,038 
representing interest during construction and expenses of promo- 


1 218 U. S. 180 (1910). 
2 Tbid., 202. 
B 223 U.S. 655 (1912). 
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tion and supervision.* The company claimed in addition an in- 
crement of $100,000 for “going value.”” The Iowa Supreme Court 
found a total value “somewhere between $300,000 and $350,090, 
and sustained a rate schedule estimated to bring somewhat more 
than seven per cent on the former and six per cent on the latter © 
valuation. Since some of the physical items were in dispute, it is 
impossible to tell what sum the court added as “going value,” nor 
to what extent, if any, it exceeded the overhead costs above men- 
tioned. The ultimate fact which it purported to find was “the 
value of the system as completed, earning a present income.” But 
“in so far as influenced by income, however, the computation must 
be made on the basis of reasonable charges.” ‘Good will” was 
expressly excluded, in deference to the Consolidated Gas case. 
This decision of the Iowa Supreme Court the United States Supreme 
Court affirmed, Mr. Justice Holmes observing: 


“An adjustment of this sort under a power to regulate rates has to 
steer between Scylla and Charybdis. On the one side if the franchise 
is taken to mean that the most profitable return that could be got, free 
from competition, is protected by the Fourteenth Amendment, then the 
power to regulate is null. On the other hand if the power to regulate 
withdraws the protection of the Amendment altogether, then the prop- 
erty is nought. This is not a matter of economic theory, but of fair 
interpretation of a bargain. Neither extreme can have been meant. A 
midway between them must be hit.” 


The case in which “going value” has received the most extended 
discussion is Des Moines Gas Co. v. Des Moines.'® In this case 
the master in chancery who reported the facts included in his valu- 
ation an item of fifteen per cent of the physical value under the title 
“overhead.” He included in this item promotion costs and legal 
expenses, engineering costs of preparation and superintendence, 
insurance against liability and compensation during construction, 
cost of administration during construction, contingencies, and the 
interest on the investment while it was unproductive. He then 
tentatively added another sum of $300,000, which he estimated as 
the value arising out of the fact that the company “possessed a well 


4 See Gas Light Co. v. Cedar Rapids, 144 Iowa, 426, 120 N. W. 966 (1909), for a more 
detailed statement of facts than is contained in the United States Supreme Court 
reports. 

1 223 U.S. 655, 669, 670 (1912). 16 238 U.S. 153 (19015). 
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developed and paying business.” “It is worth that much more,” 
he said, ‘than a plant would be that had to develop its business.” 
But on reconsideration he excluded this item, apparently because 
of the decision in the Cedar Rapids case. The Supreme Court 
sustained this final disposition of the matter. It said: 


“That there is an element of value in an assembled and established 
plant, doing business and earning money, over one not thus advanced, 
is self-evident. This element of value is a property right, and should be 
considered in determining the value of the property, upon which the 
owner has a right to make a fair return when the same is privately owned 
although dedicated to public use.” 


But it concluded that i - view of the allowance of 15 per cent 
for “‘overhead”’ expenses, “‘it cannot be said, in view of the facts of 
this case, that the element of going value has not been given the 
consideration it deserves.” 

As yet the decisions are not inconsistent with the theory that 
“going value” is an item which represents the investment in general 
overhead expenses not directly traceable to specific items of physical 
property, although the language of the court does imply that it is 
the existence of customers, and the harmonious operation of the 
property, which accounts for the added value. In Denver v. Denver 
Union Water Co.,!" however, there is a direct decision that an item 
must be allowed in addition to these overhead expenses. 

In this case it is stated that the physical valuation included the 
costs of producing the structures under competitive ‘bidding, plus 
the engineering and superintendence costs, and to this value was 
added $800,000 as ‘‘going concern” value. The Supreme Court 
justified this item by quoting, without further comment, the lan- 
guage in the Des Moines case. It is clear that the sum was intended 
to represent not a part of the cost of reproducing the property, but 
an increment arising out of the fact that the company was “doing 
business and earning money.” 

It is curious that this result, so difficult to justify on any rational 
grounds, should have been reached with so little analysis of terms 
or discussion of principles. What difference is there between value 
arising out of the fact that the company is “doing business and 
earning money,” allowed in the Denver case, and value due to the 
fact that it has many customers, rejected in the Willcox case, or 


17 246 U. S. 178 (1918). 
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has ever given for including “going value”’ is that a plant in opera- 
tion and with customers is “worth more” than a plant without 
business. That is.obviously true, but why should the difference 
be added to the appraisal of the physical property? Does the 
court really mean that a plant, with its full complement of physical 
equipment, but without personnel or business, is “worth” what 
it would cost to build it, and that a plant in full operation and with 
customers is therefore worth considerably more? Surely a plant 
without customers, and without a strategic location which will 


attract customers, is worth much less in the market than the cost of ~ 


producing it. No business man in his senses will build at all unless 
he is sure of a substantial amount of business. It is only when a 
plant has a franchise to operate, when it is a “‘ going concern,” when 
it has a “strategic location” and a ‘good will” sufficient to attract 
customers, that we can reasonably expect it to be worth what it 
cost. To embody these items in an increment of value to be added 


to the cost of construction is sheer duplication. ¥ 
The result reached by the court may perhaps be attributed to the © 


manner in which cases of this sort usually come up. The record al- 
most invariably contains an engineering report in which each item 
of physical property is separately scheduled, with a figure set against 
it to represent the present reproduction cost of the items, due al- 
lowance being made for overhead charges. It also contains a 
separate figure based upon expert testimony as to the intangible 
value of the plant as a going concern. Since a plant with business 
is obviously “worth more” than the bare physical structure 
described in the engineering record, it seems reasonable to add the 
two figures to obtain the final result. The engineering record is 
accepted as one of the facts in the case, without realizing that the 
appraisals which it contains necessarily imply a plant in full opera- 
tion, with franchise, customers and good will. And the appraisal 
of intangibles is accepted as another fact supported by expert testi- 
mony, without realizing that from the nature of the case the experts 
could not have reached any conclusion as to the value of the busi- 


value due to the fact that it has a franchise which permits it to do ~ 
business and earn money, partly rejected and partly accepted in » 
the Willcox case? And what was it that the court rejected in the — 
Cedar Rapids case and the Des Moines case, if it was not value © 
arising out of business and earnings? The only ground the court | 
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_ ness without first making up their minds as to the proper level of 


rates. 

The Supreme Court’s adherence to the exchange value theory 
is, however, limited to these special intangible elements of value. 
None of the cases indicate any inclination to base rates on the 
market value of the plant taken as a whole. When the.court has 
spoken of the “fair value” of the whole plant, it is clear that it 
has intended to designate some other quality of the plant, of 
which, perhaps, the exchange value of the intangible elements 
might form a part, but which, in itself, was something other than 
exchange value. | 

Is it possible to discover an intrinsic quality of railroad property, 
which leaves earnings entirely out of account, and to which the 
term “value” can be applied? The physical plant is always there, 
the land, the rolling stock, the stations and freight houses, and they 
have a value apart from their earning power as constituent parts 
of a railroad. The buildings could be razed, the equipment sold 
as junk, and the land put on the market. Perhaps in the aggregate 
a railroad scrapped and sold in this way would yield ten or fifteen 
per cent of what it cost. But it is equally clear that the Supreme 
Court did not attach any such meaning to the term “value.” The 
court has repeatedly said that it is not the “bare bones” of the 
plant that must be valued, but its value as a going concern must 
be ascertained, its value as a railroad, not as scrap iron and farm 
land. 

The view is generally held that what the Supreme Court meant 
was neither change value, nor scrap value, but the “present value,” 
i.e. the present cost of reproducing the property. Superficially the 
theory seems attractive. It appears to break the vicious circle by 
divorcing value entirely from earning power, and resting it on a 
pure appraisal and engineering estimate. Certainly there is much 
in Supreme Court language, and a good deal in Supreme Court 
decisions, which looks in this direction. Let us disregard the dicta in 
Smyth v. Ames, calling for a consideration of original cost, capitali- 
zation, market value of securities, etc., and the various dicta 
intimating that reproduction cost was merely a preliminary or 
evidentiary step toward ascertaining a further and different fact 
known as value. The court has held that the test of the value of 
land is not its original cost, but the price which it would bring 
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today.!* In most of the cases before the court the appraisal was in 
fact made on the reproduction theory, and the court has not ex- 
pressed disapproval of the theory, but has confined its discussion 
to individual disputed items. In a recent case a majority of the 
court expressly approved “the propriety of estimating complainant’s 
property on the basis of present market values as to land, and re- 
production cost, less depreciation, as to structures.” !® -There are 
some decisions and dicta inconsistent with this view. The court 
has held that where gas mains were originally laid in unpaved 
streets, and a few years later pavements were laid at the city’s 
expense, the hypothetical expense of ripping up and relaying these 
mains was not an item to be included in the value of the mains, 
although clearly it would be an element in the cost of reproducing 
the plant.” As to land the court has expressly rejected the repro- 
duction (or rather reacquisition) test, since it involved addition 
of speculative increments based on the probable excessive cost of 
acquiring land for public utility purposes." Instead, it takes the 
market value of adjoining property. But with these modifications 
the court has on the whole stood by the reproduction less depre- 
ciation test. 

A closer examination, however, reveals many theoretical diffi- 
culties, on which Supreme Court decisions throw but little light. 
A railroad was built fifty years ago into the wilderness. Its termi- 
nals were small settlements, and a few scattered homesteads lay 
along its path. Now the country is thickly populated, and the small 
settlements have become cities with thousands of inhabitants. 
The problem is to ascertain what it would cost to build the railroad 
through this populated territory today. What conditions shall the 
engineer who makes the estimate assume? He must, of course, 
assume present costs of materials and labor. Shall he assume 
present physical and economic conditions of the territory through 
which the road is to be built? When the original road was built, 
the right of way ran through virgin forests. Now there is cleared 
and level farming land. Shall the present cost of cutting and grub- 
bing a hypothetical strip of virgin forest be included in the valua- 

18 Willcox v. Consol. Gas Co., 212 U. S. 19 (1909); Minnesota Rate Cases, 230 U. S. 
352 (1913). | 

19 Denver v. Denver Union Water Co., 246 U. S. 178, 191 (1918). 


20 Des Moines Gas Co. v. Des Moines, 238 U. S. 153 (1915). 
1 Minnesota Rate Cases, 230 N. S. 352, 452 (1913). 
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tion? Today the road runs through the heart of a city, with 


sky-scrapers, parks and valuable residences on either side. To re- 
produce the railroad we must first wipe it out of existence. Can we 
assume that the right of way is a bare strip of land? Must we not 
assume that it also is covered with hypothetical skyscrapers, parks 
and residences, and that the cost of reproducing the road includes 
the cost of tearing down the buildings, however valuable, and paying 
compensation to the owners? Fifty years ago there were large 
stretches of swamp land, and it was necessary to carry on extensive 
engineering operations to make a solid foundation for the roadbed. 
Today the land has been drained by the government. Must we 
reconstruct a hypothetical swamp? When the road was built men, 
materials and supplies were hauled many miles in ox teams. Today 
they could be delivered in car-load lots on freight trains. Is it the 
present cost of ox teaming or the present cost of rail transportation 
that is to govern? 

One reservation we can perhaps make. The railroad itself, which 
we are valuing, we must assume to be non-existent. Even if we can 
assume that other railroads are available to carry rails and cross 
ties and labor to the scene of construction, we cannot assume that 
the road we are reproducing is available. But how far can we 
drive the consequences of such a hypothetical elimination? In 
estimating the market value of the surrounding real estate are we 
to assume that the railroad is not in existence? Millions of dollars’ 
worth of factory sites would be wiped out on such an assumption. 
Whole cities may have grown up merely because the railroad 
developed their commerce and industry, and whole suburban 
regions because the railroad made them available for commuters. 
Shall we assume that these cities and suburban districts are still 
present and flourishing, or must they, also, be hypothetically wiped 
out, and the value of the railroad land reduced accordingly? 

A solution of these perplexing problems is impossible so long as 
we have before us the bare phrase, “cost of reproduction less depre- 
ciation.” No mere grammatical interpretation of its content will 
help us, for the content is not sufficiently rich to contain the solu- 
tion. We must go back of the phrase and look for the underlying 
considerations of policy out of which it has grown. But such an 
inquiry only presents further difficulties. Why should a railroad 
have a constitutional claim to a fair return on the present cost of 
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reproducing it? It has been suggested that there is an ethical 
principle by which the public is entitled at all times to the service 
at the present cost of producing that service. In a competitive 
business that is, very roughly, the measure of remuneration. In a 
business in which competitors are kept out, the same measure should 
be applied. This would lead, however, to a test based not on the 
present cost of reproducing that particular physical property, but 
on the cost of reproducing a plant capable of rendering equivalent 
service. That is not the test generally applied.” Moreover, it 
would require a theory of reproduction cost new, not of reproduction 
cost less depreciation. A hypothetical competitor must build a new 
plant. He cannot buy one second hand. The Supreme Court, how- 
ever, has decided that depreciation must be deducted from the 
cost of reproduction new.¥ But waiving these discrepancies, is 
there anything logically compelling about the theory? Have we 
any right to assume that the community is willing at all times to 
pay for a service at its present cost of reproduction? Would a 
railroad be built at all, today, into the heart of New York City if 
skyscrapers and residences had to be razed to build it? Would we 
not perhaps content ourselves with a passenger terminal in the out- 
skirts, easily reached by subway or elevated lines? Railroads are 
not generally built through full-grown cities. They are built while 
the city is young, while construction is cheap, and as population 
increases the railroad and the city mutually adapt themselves to 
each other along the lines of least resistance. 

The Supreme Court has nowhere made any articulate inquiry 
into the underlying considerations of theory or policy on which its 
doctrine of reproduction less depreciation rests. Hence we have 
no principle to guide us in deciding the disputed questions which 
I have enumerated. To hold that for purposes of construction 
every railroad is deemed to be in existence except the one we are 
valuing is purely arbitrary. It makes the final result depend 
entirely on the accident of ownership. If all the railroads serving 
a given territory are under common ownership, so that for purposes 
of rate-making they are valued as a whole, they must all be 
deemed to be non-existent for construction purposes. If they are 
separately owned, and are valued separately, each one in turn must 


2 See Whitten, “Fair Value for Rate Purposes,” 27 Harv. L. REv. 4109. 
% Knoxville v. Knoxville Water Co., 212 U. S. 1 (1909). 
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be deemed non-existent and all the others in operation. On the 
other hand, to “reproduce”’ all or even a substantial portion of the 
railroads at once, as a single national system, would involve a 
sudden strain on the labor and material market which would itself 
enormously enhance the hypothetical cost of reproduction. In 
short, the cost of reproduction rule, however solidly it seems at 
first to rest on arithmetic and engineering data, is in truth not a 
rule at all. It does not point to any rationally ascertainable 
conclusion. The conclusion depends upon which one of a great 
number of possible sets of hypothetical conditions we are to assume, 
and the rule gives us no assistance in determining which particular 
set we are to select. 

In a recently published study™ Mr. Robert Hale has made a val- 
jant attempt to reconcile the exchange value theory and the repro- 
duction cost theory, and to establish the resultant on a rational basis. 
Mr. Hale thinks that there is such a thing as the exchange value 
of the physical plant, divorced from all “intangible” elements, and 
that this value can be ascertained without becoming enmeshed i in 
the vicious circle of values and earnings. 

Mr. Hale asks us to conceive of a plant, completed and ready for 
operation, and in the hands of an owner who has no franchise 
right to operate it. He asks us to imagine further a man in posses- 
sion of a franchise right to operate a public utility, but with no 
physical plant to operate. The price at which the owner of the 
plant-less franchise would buy the franchise-less plant, Mr. Hale 
denominates the exchange value of the physical property. Mr. 
Hale points out that since the owner of the franchise has the 
alternative of himself building a new plant, the exchange value of 
the plant cannot under any circumstances exceed the present cost 
of reproducing an equally efficient substitute (due allowance being 
made, of course, for depreciation). And since the owner of the 
franchise will not under any circumstances pay more than the 
capitalized prospective earning power of the business, the exchange 
value may be less than the cost of reproduction. The exchange 
value of the physical property, then, is its reproduction cost less 
depreciation, provided that is not more than the capitalized 
prospective earning power. 

Mr. Hale does not contend that the exchange value, so defined, 


*% Valuation and Rate-Making, ch. 1. 
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has been adopted by any court as the basis of rate-making, or even 
that it should be. His contention is that it could be adopted, 
without logical fallacy, since it provides an ascertainable quality 
which can be termed “‘value,”’ and since it avoids the vicious circle 
of the market value theory. It seems to me that even this modest 
claim cannot be sustained. It is true that the hypothetical owner 
of a plant-less franchise would not pay more for a plant than the 
cost of building an equally efficient substitute. But the utmost 
figure which a purchaser will pay is not a fair criterion of exchange 
value. We must consider also the lowest figure which the seller will 
take. Obviously the owner of a franchise-less plant has no possible 
‘use for the plant himself. As a last resort he can sell it for junk, 
but unless he sells it, it is worth nothing to him. When a purchaser 
and a seller approach each other under these conditions, there 
is no possible method of estimating what the exchange price will be. 
All we can tell is that it will range somewhere between reproduction 
cost less depreciation, and junk value. At what point between these 
limits the parties will strike a bargain depends upon their relative 
trading ability, the intensity of their respective desires to part with 
or acquire the property, their ability and willingness to wait, and 
similar factors. Such a property has no ascertainable exchange 
value. Mr. Hale has simply taken the upper limit of the possible | 
range of price, and called it exchange value. 

Of course it is possible to conceive of a situation in which this 
upper limit would be the price at which the property would change 
hands. There might be some other use to which the property could 
be put, just as lucrative as the use covered by the franchise. Or 
there might be several competing owners of plant-less franchises 
bidding for the plant. But the first supposition is almost invariably 
contrary to fact. The second is possible, but the possibility should 
not be taken into account in establishing a general constitutional 
rule. The number of franchises which a state may grant is entirely 
within its own discretion. It is entirely free to decline to grant 
more than one franchise to operate in a given field. If it has 
granted more than one franchise, it is entirely free to revoke all 
franchises but one, either under the reserved power in the state con- 
stitution or by eminent domain, and such revocation cannot be 
complained of by the owner of physical property suitable for use 
under the franchise, however much the market value of his physical 
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property may have been impaired. And if we may assume the 
existence of several franchises and only one plant, why may we not 
with equal propriety assume several plants and one franchise? In 
such a case, in a free market the exchange value of the plants would 
be close to their junk value. | 

The second part of Mr. Hale’s thesis seems to me to be equally 
untenable. The argument is that while the exchange value of the 
physical property will certainly never exceed the reproduction cost 
less depreciation, it may be less than this sum, if the anticipated net 
earning power of the whole business (the plant operated under the 
franchise) is not sufficient to promise a fair return on the cost of 
reproduction. The consequence which Mr. Hale draws from the 
argument is that while the government cannot reduce rates which 
do not bring a fair return on the cost of reproduction less deprecia- 
tion, it can never be compelled to increase rates, since the exchange 
value of the physical property will itself be governed by the existing 
level of rates. Here it seems to me that Mr. Hale has not succeeded 
in escaping the vicious circle. The owner of the franchise will not 
bid more than the capitalized prospective earnings, but these earn- 
ings depend on prospective rates. If the purchaser is convinced that 
the commission and the courts will allow rates which bring in a fair 
return on the full reproduction value, he will pay that value rather 
than lose the plant. If he is not so convinced, he will pay less. We 
may assume, perhaps, that a commission has announced its deter- 
mination not to permit an increase in rates. But this announce- 
ment will not influence the sagacious buyer, who has. access to 
learned counsel, for he must know that unless the rates are con- 
stitutionally correct the courts will upset them. In other words, to 
establish the validity of this thesis, we must first assume its 
validity. : 

I do not think it is possible to read with an open mind the series 
of Supreme Court decisions on valuation, beginning with Smyth v. 
Ames, without coming to the conclusion that the court has failed to 
accomplish what it set out to do. The court started with the 
problem of enunciating a legal principle which would preserve the 
authority of the state to regulate rates, and yet restrain that 
authority within reasonable limits. It was under the necessity of 
so formulating this principle that it would rest on a finding of fact, 


_ rather than on an exercise of political discretion. The fact which 
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it selected was the “fair value” of the property. That the first case 
in which the rule was formulated contained no intelligible directions 
by which the fact could be ascertained is not a conclusive argument 
_ against the rule. The facts in Smyth v. Ames, as interpreted by the 
court, were such that rates would have been confiscatory under any 
definition of value. It is a common and a wholesome practice for 
courts to state new doctrines in general and perhaps ambiguous 
form, leaving to the process of exclusion and inclusion in subsequent 
cases the development of the precise limits and implications of the 
- rule. “My quarrel with the rule in Smyth v. Ames is that twenty 
years of active judicial elaboration has failed to reveal any logical 
principle, or any consistent basis of policy on which the rule rests, 
and according to which it can be interpreted and developed. Only a 
very few of the doubtful questions which it raises have been settled 
by Supreme Court precedents, and they have been settled arbitrarily. 
It is impossible to forecast how the court will decide the questions 
which are still open. That is not the result which we should expect 
from a rule founded on a fixed and ascertainable fact. 

Our excursion into imaginative history in the previous install- 
ment of this paper gives us the clue to the true reason for this 
failure. The relation between the public utility and the community 
cannot be expressed in terms of a simple, quantitatively ascertain- ~ 
able fact, for the relation involves numerous and complex factors 
which depend on compromise and practical adjustment rather than 
on deductive logic. The whole doctrine of Smyth v. Ames rests 
upon a gigantic illusion. The fact which for twenty years the court 
has been vainly trying to find does not exist. “Fair value” must | 
be shelved among the great juristic myths of history, with the Law 
of Nature and the Social Contract. As a practical concept, from 
which practical conclusions can be drawn, it is valueless. 


IV 


If it is true that as a matter of economic and legal theory the 
doctrine of Smyth v. Ames is fallacious and fair value a juristic 
illusion, several consequences of a practical nature are forced upon 
us. I shall deal primarily with two, each of immediate and pressing 
importance. 

The first consequence is one that must be faced by the legislature. 
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When a constitutional theory has led a court into a twenty-year 
search for a fact which does not exist, ‘when the outcome of these 
twenty years of active litigation is that most of the practical ques- 
tions upon which a regulating commission desires guidance are as 
yet undecided, and when no indication has been given of what the 
future may bring, the time has come to consider whether it is wise 
to continue a relation between the railroads and the public which is 
based upon such a theory. A serious defect in our traditional 
system of rate regulation has always been its uncertainty. In an in- 
dustry in which speculative profits are no longer possible, the great 
essential of financial health is certainty of earnings. The volume 
of traffic and the level of operating expenses, two of the three 
factors which directly affect railroad earnings, must to a certain 
degree depend upon unforeseeable contingencies, but there is no 
reason why the third factor, the level of rates, should remain un- 
certain. A system of regulation in which the level of freight and 
passenger rates becomes the fortuitous outcome of a process of 
juristic speculation upon the missing terms of an ambiguous contract 
cannot produce certainty. The investor cannot tell upon what level 
of rates to calculate the prospective earning power of the stock he is 
purchasing. He cannot even tell whether the equity upon which 
he supposes his stock to be based may not be completely wiped out 
by a subsequent decision of the Supreme Court. The lack of any 
certain rule of rate-making is recognized as one of the major factors 
in the instability of railroad finances. 

To anyone who is able to free his vision of the hazy juristic 
concepts which surround the current theory of public utilities, it 
must be apparent that the terms of the public utility relation are 
intolerably vague. No rational group of business men would today 
enter into an undertaking on such a basis. Imagine a contract, let 
us say, for the construction of a large modern warehouse, which 
merely provides that the contractors shall build an “adequate” 
and “serviceable” structure, and shall receive in return “just” and 
“reasonable” compensation, the adequacy of the structure and 
the reasonableness of the compensation to be determined by the 
courts, from time to time, as particular questions come before 
it in actual litigation. Obviously the contractors would find it 
impossible to induce bankers to finance such an undertaking. 

The whole policy of private ownership and public regulation 
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of American railroads is now undergoing the most searching criti- 
cism. There are counts in the indictment, which seem to me to be 
valid, and which go far beyond the features I have attacked in this 
paper. If, however, the policy is to survive, it seems to me clear 
that the least that can be done is to render certain and specific, * 
once and for all, the particulars of the relation between the railroads 
and the public. It will not be enough to place a definite valuation 
upon the railroads for rate-making purposes. The valuation is 
merely one among many terms of the relation which are now 
indefinite. The whole contract, as to the nature of which the 
Supreme Court has for twenty years been speculating, must be 
set down in black and white, with all the clarity and certainty 
which the best legal draftsmanship can achieve: The contract 
must state what elements are to affect the valuation in the future, 
whether, for instance, appreciation of existing investment is to be 
included, and if so how it is to be measured, or whether only new 
investment is to be recognized. The rate of return must be stated 
in cents on the dollar, not in vague formulae. There must be a 
detailed formulation of the risks which the railroad companies are 
to assume and the risks which are to fall on the community. There 
must be an explicit definition of the standard of service which the 
stipulated compensation is to cover, and a careful machinery for 
adjusting compensation where a higher standard of service is 
required or sanctioned by the government. The disposition of 
annual surpluses and deficits must be taken care of. Every item 
which is now enveloped in doubt and ambiguity must be made 
certain and unequivocal. 7 

Clearly this means that the formulation of the incidents of the 
public service relation must cease to be a matter of constitutional 
theory. The relation must in some way be drawn out from under 
the Fifth and Fourteenth Amendments. Either by voluntary 
agreement or by compulsory reorganization under the federal power 
of eminent domain, the vague constitutional fetters which the 
courts have woven about the subject must be shaken off. 

It is apparent that no such result was achieved or even aimed 
at in the Esch-Cummins legislation passed by Congress and 
approved by the President last February.” In instructing the 

Interstate Commerce Commission to divide the country into rate 


25 Transportation Act, 1920. 
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groups, and to fix rates in each group so that they will bring a 
stated percentage of return on the “ value” of the railways in that 
group,”* the law marks an advance in the direction of certainty, 
but it is only a slight one. It will still be the duty of the Inter- 
state Commerce Commission, and ultimately of the Supreme Court, 
to determine from time to time that elusive and imaginary 
quantity, the “value” of the railroads. There is no authority 
either for compulsory reorganization by eminent domain, or for an 
agreement setting at rest for the future the ambiguities of the 
public utility relation. 

The second practical consequence of the nature of the public 
utility relation, as I have analyzed it in this paper, is one that 
must be faced by the courts. Whether under the Esch-Cummins 
Act and the Valuation Act, or under some new policy of reorgan- 
ization or nationalization, it will before long be necessary for the 
Supreme Court to determine what value should be allowed for the 
railroads of the United States, as a basis of regulation or con- 
demnation. The circumstance that the problem is logically in- 
soluble, that “fair value” as a juristic concept signifies nothing, 
will not relieve the court of its duty under the Constitution. A 
practical decision must be reached, however intellectually distaste- 
ful the task may be. 

Whether the valuation is for purposes of rate regulation, or for 
purposes of condemnation, will not substantially alter the problem. 
The traditional measure of just compensation in eminent domain 
cases is of course market value, yet it does not seem possible that 
this measure will be applied in the case of property subject to state 
regulation. If it were applied to the railroads in their present 
condition, the railroads themselves would be the first to deny its 
validity, for the market value of the railroads as measured by the 
market price of stocks and bonds is exceedingly low. The Supreme 
Court has said that an attempt to reduce the just compensation 
due to the owners of a public utility, by first reducing their rates - 
below the level of reasonableness, cannot succeed,” and the con- 
verse must be equally true, that inflated market value due to un- 
reasonably high rates cannot be recognized. Market value under 
reasonable rates seems the only sound measure of just compensa- 


26 Section 15a of the Act to Regulate Commerce, as amended by the Transporta- 
tion Act, 1920. 
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tion, but it is a measure which throws us back again on the formula 
of Smyth v. Ames. Even railroad nationalization will not relieve 
the courts of the necessity of fixing the “fair value” of the railroads. 

Yet the fact that “fair value” is a myth, that it cannot be scien- 
tifically ascertained by observation and induction, that it is in 
reality merely a cloak which conceals a process of arbitrary decision 
based on considerations of policy, cannot be without its influence 
on the judicial method of approach to the problem. That the de- 
cision must turn largely upon considerations of justice and policy 
which cannot be juristically formulated, is a circumstance which 
should influence the court to widen largely the scope of discretion 
accorded to the non-judicial body which in the first instance con- 
ducts or directs the valuation. If Congress formulates general 
principles of rate-making or of compensation, the court should not 
upset these principles merely because it is of opinion that a different 
formulation would be juster. The principles formulated by Con- 
gress should stand unless so clearly unfair as to outrage the common 
sense of justice. If a commission is appointed to investigate the 
relevant facts, to negotiate with the railroad interests, and to fix a 
fair and workable measure of compensation, and if it appears that 
the commission has examined the evidence honestly and impartially, 
and has given all parties a fair hearing, and if it does not appear 
that the commission has been influenced by legal theories which are 
clearly erroneous, then the Supreme Court.should, it seems, give a 
very wide latitude to the discretion of the commission. I do not 
mean merely that findings of fact if supported by evidence should be 
sustained. I mean that conclusions based upon considerations of 
justice and policy should not be overruled unless utterly beyond 
the pale of fairness and common sense. We must bear in mind 
constantly that a constitutional yardstick by which the valuation 
can be measured does not exist. The value of property devoted 
to the public service is in its nature indeterminate, subject to 
the will of the very government which is ascertaining it. Valuation 
must be regarded as a task which is largely legislative and adminis- 
trative, in which the judgment of Congress, or of an administrative 
tribunal which adheres to the forms of due process, must within wide 
limits of discretion be deemed conclusive. 

It is true that such an attitude on the part of the Supreme Court 
would necessitate a departure from the traditional conception of 


1056 HARVARD LAW REVIEW 


the respective functions of court and of legislature in eminent 
domain cases, as well as in rate-regulation cases. “The legislature 
may determine,” the Supreme Court has said,”’ 


“what private property is needed for public purposes — that is a ques- 
tion of a political and legislative character; but when the taking has been 
ordered, then the question of compensation is judicial. It does not rest 
with the public, taking the property, through Congress or the legislature, 
its representative, to say what compensation shall be paid, or even what 
shall be the rule of compensation. The Constitution has declared that 
just compensation shall be paid, and the ascertainment of that is 2 
judicial inquiry.” 

Property engaged in an enterprise of which the earnings depend 
on state regulation is, however, in its nature different from property 
of the usual kind. It has voluntarily surrendered its value as 
ordinary private property. When the land, the cross ties, the rails 
and building materials, and the other forms of “private” property 
were converted into an operating public utility plant, they assumed 
a new form and acquired a new kind of “value.” Their value 
became, within constitutional limits, precisely what the legislature 
or its administrative agency declared it to be. That there are 
constitutional limits must of course be conceded; the court has so 
held. But from the nature of the case those limits must be flexible. | 
The constitutional function of the courts should be merely to 
guard against a rule of compensation so outrageous as to shock the 
common sense of justice. This peculiar characteristic of property 
devoted to public uses affords a clear ground for an exception to 
the general rule of the Monongahela case. 

I have expressed no opinion, in this paper, as to what value 
should be placed upon the railroads, nor as to the considerations 
which should govern in determining their value. I have discussed 
merely the constitutional limitations which should surround such 
a determination. My plea is that the formulation of principles 
and weighing of policies should be entrusted to an administrative 
body, acting under general instructions from Congress, and frankly 
and honestly basing its conclusions upon considerations of public 
policy, rather than to a court, acting upon principles which bear a 
delusive semblance of juristic precision, but which from the nature 


27 Monongahela Navigation Co. v. United States, 148 U. S. 312 (1893). 


: 
i 
‘ 


RAILWAY VALUATION AND THE COURTS 1057 


of the case can be no more than inarticulate expressions of the 
political or economic view of the judges. My hope is that the court 
may recognize the essential legislative character of the problem, and 
reserve for itself only the modest task of keeping the legislative 
discretion within decent bounds. 
Gerard C. Henderson. 
New York Ciry. 
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THE PROGRESS OF THE LAW 


MUNICIPAL CORPORATIONS 
I 


LEGISLATIVE CONTROL 


' I ‘HE Legislature has full power to divide, to increase the territory 
or to abolish municipal corporations, without asking the con- 

sent of the inhabitants. This perfectly well settled principle is 
illustrated by several of the cases of the year under review.’ If a 
new corporation is created by the division of an older one, the new 
corporation is not responsible for the debts of the old unless pro- 
vision is made to that effect by the Legislature; ? but if the Legisla- 
ture chooses it may prescribe as it will for a division whether of the 
debts or of the property of the corporation.’ It may also provide 
for an equitable division of the taxes already levied.* In order to 
carry on local improvements, the Legislature frequently creates 
special municipal corporations within the territory of the city or 
town. This it may do at its absolute will, using the same or a part 
of the same territory for the new corporation.® 

In all public matters, the Legislature may make any requirement 
it desires with respect to the acts of the municipal corporation. 
For instance, it may require a court district to deposit its public 
funds with the county’s treasurer, to be placed in a certain bank; ® 
or it may prescribe a course of studies in all the school districts of 
the state.’ On the other hand, it may not interfere in purely local 
affairs such as the appointment of merely local officers.® 

1 Kramer v. Renville County, 175 N. W. (Minn.) ror (1919), school district; Pershing 
County »v. District Court, 181 Pac. (Nev.) 960, 183 Pac. 314 (1919), county; Strasburg 
v. Chandler, 97 S. E. (Va.) 313 (1918), city. 

2 West Paterson v. Little Falls, 105 Atl. (N. J. L.) 452 (1918). 

? Yazoo County v. Humphreys County, 83 So. (Miss.) 275 (1919); State v. Baca 
County, 182 Pac. (N. Mex.) 865 (1919). 

4 La Salle v. Catahoula, 83 So. (145 La.) 250 (1919); Boettcher ». McDowall, 174 
N. W. (N. Dak.) 759 (1919). 

5 Dahler v. Washington S. S. Comm., 133 Md. 644, 106 Atl. 10 (1919). 

6 State v. Gaines, 186 Pac. (Wash.) 257 (1919). 

7 State v. Totten, 175 N. W. (N. Dak.) 563 (1919). 

8 New Orleans v. New Orleans R. & L. Co., 82 So. (145 La.) 280 (1919). 


“a 
‘ 


THE PROGRESS OF THE LAW 1059 


In the administration of these general principles several interest- 
ing cases have arisen. In North Carolina a county had been com- 
pelled to erect stock-law fences and for that purpose had collected a 
large fund by special taxation and had built the fences. By a later 
change in the state legislation the stock-law fences were made un- 
necessary, and the county was directed by the Legislature to sell 
them and turn the proceeds into the general fund of the county. 
Objection was made to this by some of the persons who had been 
compelled to pay the special tax for building the fences; but. the 
court held that this was a perfectly constitutional law and that the 
Legislature had the right to dispose of the money as it would.® 

In Martin v. Wachovia Bank" the Legislature provided for the 
construction of a bridge and causeway between Martin and Bertie 
Counties. It appeared that the principal cost was in the causeway 
which was constructed entirely within Bertie County, but it also 
appeared that the principal benefit of the bridge and causeway 
accrued to Martin County. The Legislature provided that three- 
quartersvof the cost should be paid by Martin County. It was oats 
that this was a perfectly proper statute. 

In Duffy v. Burrill ™ provision was made for the collection by 
the state of an income tax, and its division, after the expenses had 
been paid, among the cities and towns of the state in proportion 
to the amount paid by them to the state tax; this being different 
from the proportion adopted for the assessment of the income tax. 

The court held that this was entirely within the power of the Legis- 
— lature; that there was nothing to prevent their making such dis- 
tribution, provided the property raised by taxation was devoted to 
a public purpose; and as no city or town could devote such money 
to any other than a public purpose, the provision was entirely legal. 

The opinion of the justices was asked in Massachusetts as to the 
constitutionality of a proposed law by which the street railways 
should charge a fare of only five cents, and the expected deficit 
should be made up by taxes on the people of the benefited terri- 
- tory. The court gave its opinion that this would be proper, being 
within the power of the Legislature over its municipal corpora- 
tions. This is a matter of public interest to all the cities and towns 


9 Parker v. Johnston County, 1oo S. E. (N. C.) 244 (1919). 
10 Martin County v. Wachovia Bank & Tr. Co., 100 S. E. (N. C.) 134 (1979). 
1 Duffy v. Burrill, 125 N. E. (Mass.) 135 (1919). 
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‘ involved, and therefore the state could tax them for the carrying on 
of the public enterprise; it could, therefore, divide the expense 
among the cities and towns in any way which seemed to the Legis- 
lature proper.” 

The formation of municipal corporations under general statutes 
passed by the Legislature has become very common, especially in 
the West and Southwest; and this practice has given rise to an 
amount of litigation which may properly be described as enormous, 
but uninteresting.” 


II 
ELECTIONS 


A question often arises from the ineligibility of one of the can- 
didates in an election. If such an ineligible candidate is elected on 
the face of the returns, will the person who receives the next highest 
vote be declared elected, or will there be no election? The generally 
adopted rule is that unless the ineligibility was well known to the 
voters at the time of the election, there will be no election in case 
the person receiving the highest number of votes is ineligible. ‘This 
general rule was affirmed in the interesting case of Heney v. Jordan." 
It was provided by statute that if in a primary election a man chose 
to be a candidate for both party nominations he might receive both 
nominations provided he was nominated by his own party; but if 
he failed of nomination by his own party, he could not then be the 
candidate of the other party. A person running on both the 
Republican and the Democratic tickets, but being himself a Repub- 
lican, failed of nomination on the Republican ticket; he was there- 
fore ineligible under the statute for nomination on the Democratic 
ticket. It was held that the person having the next-vote to him 

12 Opinion of the Justices, 231 Mass. 603, 122 N. E. 763 (1919). 

3 For cases of this sort see the following selected from scores, if not hundreds, 
decided during the year under review: Busby ». Reid, 210 S. W. (Ark.) 625 (1919); ° 
Harpham »v. Ventura County, 182 Pac. (Cal. App.) 324 (1919); Ludlow ». Ludlow, 
216 S. W. (Ky.) 596 (1919); Bowman-Hicks Lumber Co. v. Oakdale, 144 La. 849, 81 
So. 367 (1918). The arguments in favor of these general laws is that they save the 
time of the legislature, and promote self-government. The time of the legislature 
appears to be saved at the sacrifice of the time of the courts; opinions might possibly 
differ as to which time is more valuable. Self-government in this case proves to be the 
power of an irresponsible majority to oppress a minority. It may be doubted whether 
anything is gained in the long run by this sort of legislation. 


14 Heney v. Jordan, 175 Pac. (Cal.) 402 (1918). See comments on this decision in 
7 Ca. L. Rev. 63; 32 Harv. L. REv. 435. 
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was not nominated, but that there was a failure to nominate. On 
the other hand, in the case of Justice v. Justice,’ the court reached 
a contrary conclusion. In that case the nominee who received the 
highest number of votes was not legally on the ballot because of 
some informality in his nomination papers. It was held that the 
other party on the ballot, who received less votes, was elected. It 
is submitted that this decision is not in accordance with the general 
rule, nor does it seem to be at all justified by any consideration of 
justice. 
O#FICERS AND ADMINISTRATIVE BoarDs 


The distinction between an officer and an employee, — that the 
officer must have definite duties laid down by law and not be sub- 
ject to direction by any one else in the performance of his duties, 
that he must take the oath of office and exercise a special public 
trust, — is illustrated by several interesting cases. In Arkansas 
the majority of the court held that a city manager is a public officer, 
and incidentally that the provision in the statute creating the 
office, that he need not be a resident of the city, is unconstitutional 
where the constitution requires that any officer of the city shall 
have the qualifications of an elector.'* In the Federal Court it was 
held that a person who manages a public utility board for the city 
is not an officer, since the utility is a commercial function and has 
no governmental significance; and the manager of a municipal 
lighting plant is therefore on the same plane as the manager of a 
private lighting plant.” In a Florida case, it was held that a “rural 
school instructor” is a public officer.'* The old rule that the city 
council is the city finds an interesting development in a Texas 
case. The question there was as to the domicile of a school dis- 
trict; it was held that the Board of Trustees represented the dis- 
trict legally and that the domicile of the district was “‘where the 
trustees reside or have their place of business.” It seems clear that 
the regular meeting-place, the “‘place of business,” of the trustees 
is the domicile of the district, and not the residences of the individ- 
ual trustees. 


- % Justice v. Justice, 184 Ky. 130, 211 S. W. 419 (1919). 
16 McClendon »v. Hot Springs, 216 S. W. (Ark.) 289 (1919). 
17 Rockhill I. & C. Co. ». Taunton, 261 Fed. 234 (1919). 
18 State v. Sheats, 83 So. (Fla.) 508 (1919). 
19 State v. Waller, 211 S. W. (Tex. Civ. App.) 322 (1919). 
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In Grosjean v. San Francisco a rule of the Board of Education 
had been unanimously suspended at a meeting of the Board, and a 
new rule passed under the suspension of the rule. The rules con- 
tained a provision that no alteration of the rules should be adopted 
unless it had been presented in writing at a previous meeting. 
This had not been done. There was no provision in the rules for a 
suspension of arule. It was held that the new rule had been properly 
adopted, on the ground that the rule was 


“merely a rule of parliamentary procedure adopted for the guidance, 
and it may be protection, of the members of the board, and which they 
had power to suspend or ignore when occasion required, and, in respect 
to their action in so doing, no one but the members of the board them- 
selves would have a right to complain.” 


Authorities were cited in favor of this view; there are equally 
strong authorities against it.” 

The position of the court here seems to the writer wunaide. 
It is based upon the assumption that the majority of a legislative 
body may act as it pleases, and cannot tie its own hands from so 
acting by any rule requiring time for consideration or the vote of 
more than a majority before action is taken. But this does not 
seem sound. The action of a legislative body is more than the 
mere agreement of the members. If the members, in open meeting, 
all signed a proposed act this would not constitute an act of the 
body. To be the act of the body rather than that of its members, 
the vote must be proposed, put, and passed in accordance with 
parliamentary law and the rules that govern the body. In order 
to provide for a case of emergency, where all the members desire 
to avoid a requirement of a rule, it is customary to provide for a 
suspension of the rules by a large majority or by a unanimous vote. 
Here there was no such provision. 

The result may perhaps be reached by a different line of reason- 
ing. All acts of a subordinate body acting under a general power 
must be reasonable or they are invalid. The rule as adopted, with- 
out provision for suspension, seems unreasonable as unduly tying © 
the hands of the board; the action of the board, therefore, in sus- 
pending the rule by a unanimous vote was valid. | 


20 181 Pac. (Cal. App.) 113 (19109). 
% Swindell v. Maxey, 143 Ind. 153, 42 N. E. 528 (1895). 
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IV 
. PERFORMANCE OF 


In Valentine v. Independent School District,” a pupil who had 
passed all grades in a public school brought a petition for manda- 
mus to compel the school authorities to give her her diploma and 
a record of her grades. It appeared that the scholars had been re- 
quired to wear a cap and gown at the graduating exercises, and that 
the cap and gown provided by the school department had previously 
been worn by a person afflicted with contagious disease, but had 
been fumigated. The pupil refused to wear cap and gown on the 
ground that it was dangerous, and she was thereupon excluded 
from the graduating exercises and refused a diploma and informa- 
tion about her grades. The court held that this was arbitrary and 
unreasonable treatment, that the diploma had been earned by the 
passing of the required tests and that being present at the graduat- - 
ing exercises was not one of these tests, that the grade of a pupil in 
a public school is a public record to which such pupil is entitled to 
access, and therefore granted the petition. This case illustrates 
very neatly the requirement of reasonableness in every action of 
a legislative or administrative board, acting under the general 
authority of the law. 

In Beem v. Davis * the court required the city to administer its 
own fire ordinance by tearing down a building built in violation of 
the ordinance. This seems an unusual exercise of the writ of man- . 
damus, since generally officers are not required by the court to do 
any discretionary act in the ordinary administration of the law. 
The general acceptance of the doctrine of this case, however, would 
lead to a better administration of government. The danger is, that 
the judges might allow themselves to be substituted, as instruments 
for good government, for the officers elected by the people. 

The power of the mayor or prosecuting attorney to acquire in- 
formation for the purpose of preventing violation of the law is not 
popular in the far West. In two cases it has been denied.* Whether 
the nature of the offence to be detected influenced these decisions 
does not appear. 


2 Valentine v. Independent School District, 174 N. W. (Ia.) 334 (1919). 

% Beem v. Davis, 31 Ida. 730, 175 Pac. 959 (1918). 

24 Tate v. Johnson, 181 Pac. (Ida.) 523 (1919); Irwin ». Klamath County, 183 Pac. 
(Ore.) 780 (1919). 
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V 
RESIGNATION AND REMOVAL OF OFFICERS 


The appointing power included at common law the full power 
also of removing any employees not employed for a given term.” 
Under the Civil Service laws now almost universally passed an 
employee cannot be removed except for cause and after a hearing. 
In the case of Eisberg v. Mayor * the question whether a policeman 
had a fair hearing on the complaint for his removal came before the 
court. In that case a policeman was complained of by one of the 
members of the Council, a second one did not hear the testimony 
against him, but merely appeared as a witness against him, and 
two other members of the Council also appeared as witnesses against 
him. He was ordered removed by a vote of 4 to 2. It was held 
he had not had a fair trial; a conclusion which seems well within 
the bounds of reason. In a similar case, an old employee gave 
evidence of suffering from nervous prostration or from mental de- 
rangement. He was removed for insubordination without any 
inquiry as to the condition of his health. This also was held to be 
unfair and his reinstatement ordered.”’ 

Where a county officer was drafted into the army, it was held 
that this involuntary action from service would not deprive him of 
office.”® 

The fact that resignation of an officer does not terminate his 
office, but that acceptance of the resignation by the proper author- 
ities is required, is perfectly clear, but appears to be ignored by 
many lawyers. It has been necessary to reaffirm this doctrine in two 
cases during the year under review.”® 


VI 
ORDINANCES 


The general principle that an ordinance in order to be valid 
must be reasonable has been discussed in several cases. The 
ordinance has been found to be valid in a case where the keeping of 


25 State v. Wunderlich, 175 N. W. (Minn.) 677 (1920). 

6 Fisberg v. Mayor of Cliffside Park, 92 N. J. L. 321, 105 Atl. 716 (1919). 

27 People v. Connolly, 184 App. Div. 587, 172 N. Y. Supp. 48 (1918). 

28 Hamilton v. King, 206 S. W. (Tex. Civ. App.) 953 (1918). 

9 State v. Bush, 208 S. W. (Tenn.) 607 (1919); State v. Jefferis, 178 Pac. (Wyo.) 
909 (1919). 
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livery stables within a residential district was forbidden,*® where 
an inspection of dairies was ordered,*! and where a fee was placed 
upon an outside merchant doing business within the city.” In 
ex parte Blois * it was held that a city ordinance of Palo Alto re- 
quiring an inspection of all laundries in which clothes from that 
place were washed was legal, although in its application it covered 
laundries in other cities; but that in the particular case a mileage 
fee of 30 cents per mile both ways for the inspector was unreason- 
able. On the other hand, in a Florida case * an ordinance ordering 
the closing of places of business at 6.30 o’clock Pp. M. was held un- 
reasonable. In Rhea v. Board of Education® the Supreme Court 
of North Dakota held that a regulation of the board of health, 
requiring vaccination before a child was enabled to attend the 
public schools, was invalid. It seemed to the majority of the court 
enough to say that the schools were public schools and every mem- 
ber of the public had a right to attend them. The reasoning of 
Mr. Justice Robinson is as interesting as always. In St. Louis 
Poster Advertising Co. v. St. Louis *® an ordinance limiting the size 
and strength of billboards was allowed to stand, and Mr. Justice 
Holmes made the important remark that “‘if the city desired to _ 
discourage bill boards by a high tax we know of nothing to hinder, 
even apart from the right to prohibit them altogether asserted in 
Thomas Cusack Co’s Case.” 


VII 
HIGHWAYS 


The right of everyone to the use of a public highway is asserted 
in Sumner County v. Interurban Transportation Company,*’ where 
it appeared that the plaintiff was using trucks of a heavier sort 
than usual, which injured the roadway. The court held that the 
right to use the highway was not limited to use with light vehicles, 
and that the plaintiff had a perfect right to make use of the highway 


30 Boyd v. Sierra Madre, 183 Pac. (Cal. App.) 230 (1919). 

%1 Creaghan v. Baltimore, 132 Md. 442, 104 Atl. 180 (1918). 

% State v. Cater, 182 Ia. 905, 169 N. W. 43 (1918). 

% Fx parte Blois, 176 Pac. (Cal.) 449 (1918). 

4 Ex parte Harrell, 79 So. (Fla.) 116 (1918). 

35 Rhea v. Board of Education of Devils Lake Dist., 171 N. W. (N. Dak.) 103 (1919). 
36 St. Louis Poster Advertising Co. v. St. Louis, 39 Sup. Ct. Rep. 274 (1919). 

37 Sumner County »v. Interurban Transp. Co., 141 Tenn. 493, 213 S. W. 412 (1919). 


1066 HARVARD LAW REVIEW 


with his truck. For the same reason a charge cannot be made for 
the ordinary use of the street, unless it is allowed by statute.** 

A right granted by a city to a public utility to use the streets is 
often called a franchise; wrongly, as it seems to the writer, since the 
city has no right in the street except as a regulator of the public 
use. If the public use requires the operation of the utility, then, 
in the exercise of its duty to regulate use, the city should allow the 
utility to use the streets. On the other hand, if the public does 
not require such use, the city has no authority whatever to grant 
it, any more than it would have to grant the use of any private 
property. This right to use the streets is more properly called a 
license than a franchise.*® This license, when acted upon by the 
utility, becomes, as it is sometimes called, a contract,*® so far, at 
least, that the city cannot interfere with the property of the utility 
used in the exercise of the granted right.“ Such a contract may be 
modified in the exercise of the police power of the city, since that is 
a governmental power, the use of which cannot be affected by any 
contract of the city. But in any other case the city is bound by its 
contract. This appears in two interesting cases in the Supreme 
Court of the United States. In the first, the city having granted a 
“right to two electric companies to use the streets, thereupon de- 
cided itself to go into the business of supplying electricity to the 
city, and ordered the removal of poles by one of the companies. 
It was held that it could not thus violate its obligation, since the 
only thing in question was its desire itself to engage in a commer- 
cial business.” In the other case, an ordinance required the street 
railway company to sprinkle the roadway between its tracks; this 
was held to be an exercise of the police power and to be valid, not- 
withstanding the fact that the city had granted the company the 
use of its streets for the purpose of running a street railroad.” The 
police power of the state also justified an order of the city of Denver, 
requiring the removal from the street of certain tracks which had 
become a danger to traffic. 


38 Forbes P. B. Line v. Everglades Drainage Dist. 82 So. (Fla.) 346 (1919). 
89 Sullivan v. Central Ill. P. S. Co., 287 Ill. 19, 122 N. E. 58 (1919). 

40 Sullivan v. Best, 281 Ill. 315, 121 N. E. 565 (1910). 

“| Burlington L. & P. Co. v. Burlington, 106 Atl. (Vt.) 513 (1918). 

“ Los Angeles v. Los Angeles G. & E. Corp, 40 Sup. Ct. Rep. 76 (1919). 

*® Pacific G. &. E. Co. v. Sacramento, 40 Sup. Ct. Rep. 79 (1910). 

“ Denver & R. G. R. R. Co. ». Denver, 39 Sup. Ct. Rep. 450 (1919). 
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Where the time set for a franchise has expired, the city may 
undoubtedly require the removal of the tracks from the streets, 
since in its capacity as caring for the traffic of the streets, it may 
clear the streets for the promotion of traffic. If, however, the 
city does not so order, the street railroad continuing to operate 
after the expiration of its franchise is not trespassing but is making 
a proper use of the streets; and it has been held that while the city 
may order the company under those circumstances to leave the 
streets altogether, it may not impose an illegal exaction upon the 
company as compensation for its continuing to use the streets. 
Such an exaction being illegal, is void, and the order does not drive 
the company off the streets if it refuses to submit to the void ex- 
action.® 

The right of the city, even the obligation of the city to exact 
compensation for the grant of a franchise has been asserted in 
some cases.*” It is submitted, however, that this is entirely im- 
proper, since the city as has been seen can make no charge upon an 
individual for the use of the public highway; and since the public 
utility is exercising the right of the individuals who are primarily 
benefited by the franchise to use the streets, and whose right to 
use the streets is in question, it seems clear that no charge can be 
made against the utility. It is said that this is for the privilege of 
granting the franchise; but, as has already been seen, the city is 
entitled to no compensation for doing this public duty, for it has 
nothing to sell. If the public’s requirements compel the use of the 
streets in this way it is already the duty of the city to grant the 
permission. If they do not, the city cannot by granting the license 
cause a public inconvenience in order to secure money from the 
utility. 

A question sometimes arises between the city, county and state 
as to its highways. In a case where the city had been extended by 
annexation to include territory of the surrounding county, it was 
held that a county highway in that territory continued to be a 
county highway, although the city had come to have the power of 
regulating the use of it.“* In two Pennsylvania cases, where 


45 Detroit United Ry. Co. v. Detroit, 39 Sup. Ct. Rep. 151 (1919). 
46 Doherty v. Toledo R. & L. Co., 254 Fed. 597 (1918). 

4? Valley Rys. v. Mechanicsburg, 108 Atl. (Pa.) 629 (1919). 

48 Morrison v. Lafayette, 184 Pac. (Col.) 301 (1919). 
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former county highways had become part of a state highway, it 
was held that the county still had the obligation of repair. 


Viti 
POWERS 


While it is clear that the power of regulating the charges of 
public utilities is in the state,®° it has nevertheless been held in 
City of Denver v. Mountain State Telephone Company * that a city 
which has been given full home-rule powers may exercise this 
power of regulating rates without express authority from the state. 

In St. Hedwig’s Industrial School v. Cook County ® it was held 
that the city might, by contract, pay a certain amount per month 
for the support and teaching of children of the city in the industrial 
school. Wherever the city has entire control over the teaching in 
the school, and over the treatment of the children, this would 
seem to be correct; otherwise it appears to be an appropriation of 
money for private purposes.* 

In Kirksey v. Wichita * the court asserted the power of a city 
by ordinance to provide for the removal of all house waste and 
offal, even though it contained things which were still valuable for 
food. 


IX 
PROPERTY AND FUNDS 


The city having raised funds for a certain purpose, cannot divert 
them to other purposes. Thus a school fund cannot be diverted to 
the general purposes of the city,®> nor can a fund raised to repair 
roads be diverted to a general fund. 

Where land has been dedicated to a certain public purpose, it 
cannot be diverted from that purpose and used for another; for 


4 Com. v. Dickey, 262 Pa. 121, 104 Atl. 870 (1918); Dougherty v. Black, 262 Pa. 
230, 105 Atl. 82 (1918). 

50 Kalamazoo ». Titus, 175 N. W. (Mich.) 480 (1919). 

5t Denver v. Mountain States T. & T. Co., 184 Pac. (Col.) 604 (1919). 

58? St. Hedwig’s Industrial School v. Cook County, 289 II. 433, 124 N. E. 629 (1919). 

58 Hitchcock v. St. Louis, 49 Mo. 484 (1872). 

54 Kirksey v. Wichita, 103 Kan. 761, 175 Pac. 974 (1918). 

5§ Miami B. & T. Co. ». Broward County, 80 So. (Fla.) 307 (1918); Hylan v. Finegan, 
105 N. Y. Misc. 685, 174 N. Y. Supp. 45 (1910). 

56 Dickinson v. Blackwood, 184 Pac. (Okla.) 582 (1919). 
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instance, a park cannot be changed into a boulevard.*” If, however, 
the property has ceased to be used for a public purpose, or if prop- 
erty is held by the city which never was dedicated to a public pur- 
pose, it may be sold or leased by the city at its will,®* and its control 
over the property cannot be taken away by mandamus.*® So where 
the title to a highway is in the city on vacating the highway the 
city may sell the land, if no private rights or easements prevent. 

Unused public land of the city may be leased to a private person 
for any use which does not interfere with the city activities. For 
instance, land which is part of a park, but not necessarily used for 
the moment for park purposes, may be leased for beautiful gardens™ 
or for a musewn.™ 

Joseph H. Beale. 

HarvarD Law SCHOOL. 


5? MacLachlan »v. Detroit, 175 N. W. (Mich.) 445 (1910). 

88 Islip v. Havemeyer Point, 224 N. Y. 449, 121 N. E. 351 (1918). 

59 People v. Malone, 175 N. Y. Supp. (Misc.) 465 (1919). 

60 Krueger v. Ramsey, 175 N. W. (Ia.) 1 (1919). 

* International Garden Club v. Hennessy, 104 N. Y. Misc. 141, 172 N. Y. Supp. 8 
(1918). 

® Williams ». Gallatin, 108 N. Y. Misc. 187, 178 N. Y. Supp. 148 (1919). 
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Tuer Law Scuoot. — A tablet has been put upin the reading room of 
Langdell Hall containing an original copper plate of a portrait of the 
late Professor John Chipman Gray. By gilding, the plate is preserved 
from rust and made into a permanent portrait. One of the etchings 
from this plate has been hung in the alcove in Austin Hall just above 
the place where for many years Professor Gray was accustomed to sit. 
He chose this place that he might be accessible to students seeking ad- 
vice and information. The tablet and engraving are the gift of Profes- 
sor Gray’s family. “Qui autem docti fuerint fulgebunt quasi splendor 
firmamenti et qui ad justitiam erudiunt multos quasi stellae in perpetuas 
aeternitates.”” 


WINDING UP PROFESSIONAL PARTNERSHIPS. — The recent case of 
Stem v. Warren in New York raises important questions concerning 


1 Two firms of architects, Reed & Stem and Warren & Wetmore, entered into a 
partnership agreement to devote their joint labor and talent to the performance of 
such architectural work as might be entrusted to them by the N. Y. Central & 
H. R. R. Co. in connection with the Grand Central Terminal Improvements, New 
York City. The profits and losses of the joint adventure were to be shared equally 
by the firms. Reed was to be the executive head of the work. At the same time a 
contract was entered into with the railroad company. It was provided in both 
agreements that in the event of a vacancy in the position of executive head, due to 
the death, resignation, or removal of Reed, the company should appoint his suc- 
cessor from among the associated architects. The railroad reserved the right to 
terminate the employment of the associated architects at any time by notice in 
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NOTES I07I 
the rights and duties of surviving partners of professional firms dissolved 
by the death of a member, especially in connection with contracts for 
professional services made prior to the dissolution. Surprisingly few 
cases dealing with professional firms are found in the reports, and prac- 
tically all of these have to do with law partnerships. The dissolution of 
a firm by the death of a partner or otherwise does not relieve the partners 
or their legal representatives from liability on ordinary commercial 
contracts.? If however, the contract was one for personal services, it 
may, under certain circumstances, be terminated. If the personal serv- 
ices of the deceased partner were contracted for, or his character was- 
relied upon, the other contracting party may at his option terminate the 
contract. A client who employs a firm of lawyers, without stipulating 
for the services of any particular member of the firm, has the option 
of terminating the contract of employment upon the death of one of the 
partners, on the ground that the contract impliedly entitles him to the 
joint activity and services of all the partners. But the option is for 
the client alone, and if he is willing to go on with the contract, the sur- 
viving partners are under an obligation to fulfill it.4 

In winding up the affairs of a dissolved partnership, the general rule is 
well settled that the surviving partner is not entitled to any compensa- 
tion.’ The rule is subject, however, to many exceptions. Compensation 


writing. From 1904 till 1911, the firm designed numerous buildings under contracts 
awarded by the company. In November, 1911, Reed died, and the railroad, at the sug- 
gestion of the firm of Warren & Wetmore, terminated the employment of the asso- 
ciated architects, and entered into a new contract with Warren & Wetmore to 
complete the unfinished work. Subsequently the company awarded to the same 
firm the contract for the Biltmore Hotel, the preliminary plans for which had been 
made by the associated architects before the death of Reed. No dispute arises over 
the profits made up to the end of 1911. Action by Stem, as surviving partner of 
Reed & Stem, against Warren & Wetmore, the representative of Reed being joined 
as a co-defendant, for an accounting of the subsequent profits. Held, that Stem and 
the representative of Reed are entitled to share in the profits of the work assigned to 
the firm prior to and unfinished at the time of Reed’s death; also that Warren & 
Wetmore should account for the use of the preliminary plans of the Biltmore Hotel 
to the extent of 1% of the cost of the hotel. (125 N. E. 811 (N. Y.)) 

2 Ayres v. C., R. I. & P. R. Co., 52 Ia. 478 (1879); Rust v. Chisolm, 57 Md. 376 
(1881); Madden »v. Jacobs, 52 La. Ann. 2107, 28 So. 225 (1900). 

3 Strange v. Lee, 3 East, 484 (1803); Fulton v. Thompson, 18 Tex. 278 (1857). 

4 Griffiths v. Griffiths, 2 Hare, 587 (1843); Little v. Caldwell, ror Cal. 553, 36 Pac. 
107 (1894); Clifton v. Clark, 83 Miss. 446, 36 So. 251 (1904). 

5 The classic statement of the rule is found in Beatty v. Wray, 19 Pa. St. 516 
(1852). The law will imply a promise, it is held, on the part of each partner to wind 
up the business in the event of the death of his associate. The court will not undertake 
to appraise the value of the services of the respective partners. ‘Every partner is 
bound to work to the extent of his ability for the benefit of the whole, without regard 
to the services of his copartners, and without comparison of values; for services to the 
firm cannot, from their very nature, be estimated and equalized by compensation of 
differences . . . If this be the nature of services to the firm before dissolution, it is the 
nature of services to the firm after it.” In Colgin v. Cummins, 1 Port. (Ala.) 148 
(1834), the court bases the rule on the fact that the property of the surviving partner 
has by his own act become mingled with the property of the deceased, and it is his right 
and his duty to do all the acts necessary to effect a separation. The harshness of the 
rule in certain cases was recognized in Gyger’s Appeal, 62 Pa. St. 73 (1869). In North 
Carolina the rule has been repudiated and a surviving partner allowed compensation 
for his services in an ordinary case of winding up. Royster v. Johnson, 73 N. C. 474 
(1875). The modern tendency is illustrated by Thayer v. Badger, 171 Mass. 279, 50 
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will usually be allowed when the business has been carried on over a con- 
siderable period of time in order to complete existing contracts,° to 
enable it to be closed up advantageously,’ to preserve the good will and 
sell the business as a going concern,® or pending proceedings for winding 
up by the court.® It may also be allowed where the continuance, though 
unnecessary, has proved profitable.!° Moreover, the rule denying com- 
pensation applies only to cases where the business can be wound up 
speedily and the surviving partner is called upon to perform only the 
ordinary tasks of collecting claims, paying debts, selling the property of 
the firm, and distributing whatever surplus may remain." If in addition 
to these ordinary services he performs any service of an unusual or 
extraordinary nature, he will always be compensated therefor according 
to the character and value of such service.” . 

If the surviving partner, instead of winding up the business, continues 
il, and employs therein the assets of his deceased partner, and profits are 
made by such continuance, the question arises as to the proportions in 
which the surviving partner and the representatives of the deceased shall 
share in these profits. The survivor may have continued the business 
in the belief that he had a right so to do, or he may have been conscious 
of his wrongful conduct. Ordinarily one who employs the property of an- 
other wrongfully and thereby subjects it to the risk of loss is not entitled 
to lay claim to any part of the increase of such property. Buta distinc- 
tion may properly be made in partnership cases. Here the property was 
originally embarked in the business by its owner, and the wrong of the 
survivor consists in his failure to make at the proper time a segregation of 
this property from property of his own. Lord Eldon, in a series of cases 
at the beginning of the nineteenth century, established the principle 


N. E. 541 (1898), where the court, by Holmes, J., said that such questions should be 
dealt with on their particular circumstances rather than by absolute rules. Under 
the Untrorm PartnersuiP Act, § 18 (f), a surviving partner is entitled to “reasonable 
compensation” for his services in winding up partnership affairs. 

6 Schenkl v. Dana, 118 Mass. 236 (1875). 

? Griggs v. Clark, 23 Cal. 427 (1863). 
8 a v. Francisco, 26 Oh. St. 190 (1875); Peck ». Knapp, 137 N. Y. Supp. 70 

1912). 

® Livingston v. Livingston, 26 D. L. R. 140 (1916). 

10 McElroy v. Whitney, 12 Ida. 512, 88 Pac. 349 (1906). ° 

1 Maynard v. Richards, 166 Ill. 466, 46 N. E. 1138 (1897); Lamb ». Wilson, 3 Neb. 
(Unof.) 496, 92 N. W. 167 (1902). 

® Hite’s Heirs v. Hite’s Ex’rs, 1 B. Mon. (Ky.) 177 (1841). The surviving partner 
managed over a number of years a large landed estate owned by the partnership, 
prosecuted and defended lawsuits, and disposed of the property. The court called 
the services extraordinary and perplexing. In Zell’s Appeal, 126 Pa. St. 329, 17 Atl. 
647 (1889), the surviving partner recovered, more than twenty years after the dissolu- 
tion of the firm, a large amount of money by setting up a dubious claim, which was 
bought off after four years of litigation. In Maynard v. Richards, supra, affirming 61 
Ill. App. 336, the surviving — gave practically all his time for six years to the 
prosecution of an action for breach of contract in behalf of the firm. The court held 
the services to be “‘so extraordinary and unusual as to give rise to the presumption of an 
implied contract. The long and successful prosecution of the suit may be regarded 
as service in excess of the mere winding up of the partnership business.” And in 
Condan ». Callahan, 115 Tenn. 285, 89 S. W. 400 (1905), the completion of a valuable 
railroad construction contract by the surviving partner was held to be service in excess 
of a mere winding up, for which he was entitled to compensation. 
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that the surviving er who continues the business and makes profits 
thereby is entitled, in addition to the share of the profits which he can 
claim because of his capital employed in the business, to compensation 
for his skill and services in conducting the business. And the right to 
compensation is not contingent upon the absence of any conscious wrong 
on the part of the surviving partner, although his conduct is a circum- 
stance to be considered in determining the amount of his compensation. 
In the middle of the century several English cases broadened the rule so 
as to include more than mere compensation for services. An inquiry was 
directed to determine how much of the subsequent profits could be at- 
tributed to the skill and services of the surviving partner and how much 
to the capital employed in the business.“ It is this extended rule which 
the English Partnership Act of 1890 has probably codified. In the 


8 Crawshay v. Collins, 15 Ves. Jr. 218 (1808), 2 Russ. 347 (1826). The case was 
before the court of Chancery for more than twenty years. On its final appearance 
before him, Lord Eldon said that claims for personal labor and other just allowances 
could be taken into consideration in the account. Featherstonhaugh v. Fenwick, 17 
Ves. Jr. 298 (1810); Cook v. Collingridge, Jac. 607 (1822); Brown v. De Tastet, Jac. 
284 (1821). In this last case Lord Eldon said: “It cannot be denied that if the business 
be such, that on the death of the party other persons are concerned in aiding it by the 
application of their skill, their services, and their money, a great deal may be included 
under the head of just allowances.” 

4 Willett v. Blanford, 1 Hare 253 (1842). In discussing the division of the profits 
made subsequently to the dissolution, Wigram, V. C., said that no general rule was 
applicable to all the cases. “The nature of the trade, the manner of carrying it on, the 
capital employed, the state of the account between the partnership and the deceased 
partner at the time of his death, and the conduct of the parties after his death, may ma- 
terially affect the rights of the parties.” In Simpson v. Chapman, 4 De G.,M. & G.154 
(1853), Lord Turner expressed his entire concurrence in the views of Wigram, V. C., 
which he described as “a most accurate and masterly summary of the principles by 
which the court is to be guided in cases of this description.” And he emphasized the 
necessity of distinguishing clearly between the profits which were attributable to the 
skill and industry of the surviving partner and those due to the capital of the deceased. 
In Wedderburn v. Wedderburn, 22 Beav. 84 (1856), the business was in a precarious 
condition upon the death of one of the partners. Insolvency would have resulted from 
an attempt to wind it up immediately. Instead the surviving partners struck a book 
balance and found what was due to the deceased. This amount was ultimately paid 
to his children. They continued the business for more than thirty years, during which 
time the difficulties of the firm were surmounted and great profits realized, in which 
the children of the deceased partner claimed the right to share. The Master of the 
Rolls, Sir John Romilly, held that this was not a case where the profits were realized 
from the continuance in the business of the assets of the deceased, but rather from 
the great ability, skill, and reputation of the surviving partners. He concurred with 
Lord Turner’s approval of the doctrine laid down in Willett v. Blanford, supra. But 
in Mellersh v. Keen, 27 Beav. 236 (1859) and Yates v. Finn, 13 Ch. Div. 839 (1880), 
the court reverts to the old form of stating the rule, i. e., the surviving partner will be 
given an allowance for his services. 

15 53 & 54 Vict. c. 39, § 42. The act provides that when the capital of a deceased 
or retiring partner is continued in the business, in the absence of any agreement, 
the retiring partner or the representative of the deceased may at his option demand 
interest on such capital at the rate of five per cent, or “such share of the profits made 
since the dissolution as the court may find to be attributable to the use of his share of 
the partnership assets.” See LINDLEY, PARTNERSHIP, 7 ed., 635: “If it can be shown 
that, having regard to the nature of the business or other circumstances, the profits 
which have been made cannot be justly attributed to the use of the capital or assets 
of the late partner, his prima facie right to share such profits will be effectually re- 
butted.” In Page v. Ratliffe, 75 L. T. 371 (1806), the court m applying § 42 gave 
it this interpretation and held that a considerable portion of the profits was due to the 
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United States the trend of recent cases is in the direction of the modern 
English view, and the surviving partner will be entitled to the profits 
which can reasonably be attributed to his ability and services.'* 

In the case of professional firms the sole source of income is usually the 
skill and services of the partners, and the winding up of such firms con- 
sists generally in fulfilling contracts for personal service made prior to 
the dissolution. Little capital is employed, and the subsequent profits 
can therefore be attributed almost entirely to the services of the surviv- 
ing partner. If the rule mentioned in the preceding paragraph were to 
be applied to such cases, the bulk of these profits would go to him. The 
more recent American cases recognize the justice of such a division, but 
they go no further than to hold that the survivor is entitled to compensa- 
tion for his services in completing the contracts.!” Of course the amount 


exertions of the surviving partner and was not attributable to the share of the deceased 

artner’s capital. The most recent case on the point is Stevenson v. Aktiengesellschaft, 
fror8] A. C. 239. A partnership between an English and a German company was 
dissolved by the outbreak of war, but the English partner continued to use the plant 
and machinery of the partnership in carrying on business. It was held that he must 
account to the German partner for the profits made after dissolution, but Lord Finlay, 
L. C., said: “The German partner is, of course, not entitled to any share of the profits 
attributable to the skill or industry of the English partner.” 

16 Robinson v. Simmons, 146 Mass. 167, 15 N. E. 558 (1888). The court said: “We 
think a just rule to be deduced from the authorities is, that, where there are no circum- 
stances which render its application inequitable, the profits should be divided accord- 
ing to the capital, after deducting such share of them as is attributable to the skill and 
services of the surviving partner.” In accord, Rowell v. Rowell, 122 Wis. 1, 99 N. W. 473 
(1904); Whittaker v. Jordan, 104 Me. 516, 72 Atl. 682 (1908). In Phillips v. Reeder, 
18 N. J. Eq. 95 (1866), the court refused to allow the retiring partner to participate 
in the subsequent profits in any degree on the ground that the main contribution to the 
success of the firm was the skill, time, and diligence of the partners. Interest on the 
capital from the date of dissolution was decreed. King v. Leighton, 100 N. Y. 386, 
3N.E. 594 (1885), is not opposed to these authorities. In that case the retired bankrupt 
partner had never contributed his personal services to the business, which was managed 
entirely by the partner who continued the business after the dissolution. The court 
properly held that the latter was not entitled to any additional compensation, since 
the respective contributions of the two partners after the dissolution were the same 
as before. The Untrorm Partnersuip ACT, § 42, follows the English Partnership Act, 
and allows the retiring partner or the representative of a deceased partner the option of 
demanding the value of his interest at the date of dissolution plus interest, or in lieu of 
interest, “the profits attributable to the use of his right in the property of the dissolved 
partnership.” 

17 In Denver v. Roane, 99 U. S. 355 (1878), the court suggested that there might be 
reason for applying a different rule to the winding up of professional partnerships from 
the one applicable to commercial partnerships. In the case sub judice, however, an 
agreement between the partners provided for the apportionment of fees in case of the 
death of a partner. In Sterne v. Goep, 20 Hun (N. Y.), 396 (1880), the court character- 
ized the rule as harsh which would require the surviving partner to devote his pro- 
fessional skill and setvice over a possible period of years to the closing up of pending 
litigation, for the benefit equally of the estate of the deceased partner. In Lamb 2. 
Wilson, supra, the right of the surviving partner to compensation for his skill and labor is 
said to be founded “upon the plainest principles of equity and justice, especially when 
applied to partnerships among professional men, where the profits are almost wholly 
the result of professional skill and labor.” In accord with these cases, Carrere v. Whaley, 
17 S. C. 595 (1882); Justice v. Lairy, 19 Ind. App. 272, 49 N. E. 459 (1897); Roth ». 
Boies, 139 Ia. 253, 115 N. W. 930 (1908); Jones v. Marshall, 24 Ida. 678, 135 Pac. 841 
(1913). Contra, Little ». Caldwell, 101 Cal. 553, 36 Pac. 107 (1894), in which the court 
refused to make any distinction between professional and commercial firms as 
compensation for winding up. 
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of such compensation may be made large enough to include all or almost 
all of such profits, but the rule is not phrased in such a way as to entitle 
the surviving partner, as a matter of law, to all of the subsequent profits. 
Some participation in these profits by the estate of the deceased partner 
seems inevitable, for the contract is itself an asset of the firm, and the 
estate as well as the surviving partner remains liable for the proper per- 
formance of it.!8 

In the case of Stem v. Warren, refetred to above, two firms of archi- 
tects, Reed & Stem and Warren & Wetmore, entered into a partnership 
to perform certain work awarded to the joint adventure by a railroad 
company. In both the partnership contract and the contract with 
the railroad the intention of the parties was clearly shown that the em- 
ployment should not be terminated in the event of the death of the 
partner Reed, who was chosen as the executive head of the work. The 
court properly held that the death of this partner, which occurred in 
the course of the work, did not ipso facto terminate the contract between © 
the firm and the railroad company. It lay with the railroad alone to say 
that the personal services of the deceased partner were so important an 
element in the contract as to entitle it to terminate the contract on the 
ground of failure of consideration. Until the railroad indicated its 
attitude, it was the duty of the surviving partners to continue under the 
old contract. The initiative taken by the firm of Warren & Wetmore 
in inducing the railroad company to terminate the old contract and to 
award it a new contract to complete the unfinished work was a gross 
breach of the fiduciary relation,!® from which it very properly was not 
permitted to profit. But in one important respect the judgment of the 
court is open to serious doubt. In the accounting the firm of Reed & 
Stem was allowed to participate in the profits earned subsequently to 
Reed’s death equally with the firm of Warren & Wetmore. Clearly Stem, 
the surviving partner of the firm of Reed & Stem, was entitled to partici- 
pate in these profits to the extent originally contemplated, although, by 
reason of the wrongful conduct of the other firm, he did nothing to aid 
in completing the unfinished work. But in view of the fact that the 
profits earned after the death of Reed were attributable to the skill 
and services of the surviving partners, it seems inequitable to allow 
the Reed estate to share to the same extent as Reed himself would have 
shared had he continued to live and devote his time and talent to the 
work. 


18 See McClean v. Kennard, 9 Ch. App. 336 (1874); Clifton ». Clark, 83 Miss. 446, 
36 So. 251 (1904). But in the latter case the court admitted that the surviving partner 
might have an equitable claim for a larger share of the compensation received for his 
services rendered after the death of his partner. 

19 Partnership furnishes one of the strongest cases of the fiduciary relation. A sur- 
viving partner is bound to act in perfect fairness and good faith, according to the 
highest standard of honor. Freeman v. Freeman, 136 Mass. 260 (1884). A partner who 
clandestinely competes with the firm holds whatever he secures in trust for the partner- 
ship. Featherstonhaugh v. Fenwick, supra. He cannot upon a dissolution of the firm 
appropriate to himself all the partnership assets, or transfer to a third party the share of 
his former partner. Pearce v. Ham, 113 U.S. 585 (1885). Nor can a surviving partner 
extinguish a contract belonging to the partnership and substitute for it a contract in the 
profits of which he alone is to participate. Little v. Caldwell, supra; Clifton v. Clark, 
supra. 
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FINALITY OF DECISION FOR PURPOSES OF APPEAL. — A principle in- 
herited from the common law,! and to-day given wide effect by statute,? 
is that appeal or error will lie only after final decision.’ But there seems 
to be much uncertainty as to just what a final decision is.‘ The great 
trouble is with the word “final.” In its most common sense it means 
last, but last is a relative term; it invites the inquiry — last as to what? 
The answer may be expressed, e.g. “the final year of the war,” but 
frequently it must be implied from the context, e.g. “the final match” 
— the context showing final to mean “last in a tournament.” That is 
the case with “‘final decision” as used above. With different contexts 
it might well mean several different things. Now the true context seems 
clear enough. The rule was formulated to answer the question whether 
appeal should be allowed from the various decisions rendered in the 
progress of an action. The answer is that appeal may be taken only 
after final decision. The context shows that final can only mean “last 
in the action.” ® 

And authority supports this analysis. In one of the earliest cases on 
the subject one finds that “it was resolved that no writ of error lies till 
the last judgment.” ® To be sure, the orthodox modern definition of 
final decision is “one that completely determines the action,” ’ but this 
is just another way of describing the same legal situation, since the 
decision which completely determines must be “last in the action.” ® 


a a Case, 11 Coke, 68 (1614); Samuel v. Judin, 6 East, 333, 102 Reprint 
1314 (1805). 

2 See, for example, Jup. CoE, §§ 128, 210, 237; Comp. Stat., §§ 1120, 1000, 1214, 
providing respectively that the Circuit Court of Appeals will review certain final 
decisions of the District Courts, that the Supreme Court will review certain other 
final decisions of the District Courts, and will review certain final decisions of the 
highest court of a state. 

8 The rule originated in connection with writs of error, and was later applied to a 
peals at law. Originally it did not apply in equity, but modern statutes have poten 
made it applicable both at law and in equity. Does it apply to certiorari? Apparently 
not at common law, but it frequently seems to in the United States. See PowELL ON 
APPELLATE PROCEEDINGS, 348; 'Jup. CopE, § 237; Comp. Srat., § 1214, providing for 
certiorari in certain cases after final decision. , 

4 In In re Jerome, [1907] 2 Ch. 145, 146, Cozens-Hardy, M. R., after commenting 
on the difficulty of this question, remarked that recently the full bench had been sum- 
moned to lay down some rule on the matter, but declined so to do, confining itself to 
the decision of the particular case, and this course he proposed to follow. 

And in McGourkey »v. Toledo, etc. Ry. Co., 146 U. S. 536, 544 (1892), it is stated: 
“Probably no question of equity practice has been the subject of more frequent dis- 
cusion in this court than the finality of decrees. The cases, it must be conceded, are 
not altogether harmonious.” 

5 And the policy of the rule is also most fully carried out by such interpretation. 
That policy has been stated by no less an authority than Marshall as being to prevent 
the delay and expense incident to repeated trials of error on ap from decisions 
reached in the progress of an action, but instead to have one trial of error on appeal 
from final decision. See opinion of Marshall, C. J., in United States v. Bailey, 9 Pet. 
(U. S.) 267, 272 (1835); McLish v. Roff, 141 U. S. 661, 665 (1891). This rule also ren- 
ders unnecessary trials of error in those cases in which the court itself later corrects 
its own errors, or in which the aggrieved party nevertheless recovers. 

6 See Metcalfe’s Case, supra, 70. 

7 Belt v. Davis, 1 Cal. 134 (1850); Bostwick v. Brinkerhoff, 106 U. S. 3 (1882). 
See FREEMAN ON JUDGMENTS, § 16. 

8 Whichever expression is used, one limitation should be noted. A decision is 
regarded as final although all the matters involved in the case are not settled, provided 
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“Last in the action,” however, seems the better definition, as it brings 
out the true meaning of final,® whereas the orthodox definition not only 
effectively conceals that meaning, but actually leads to confusion with 
another meaning of the word. This other meaning will be seen if one 
compares the use of the word in the expressions “the final game of a 
series” and “the final result of a series.” In the former, final is used in 
the sense considered above of “last of several,’ but in the latter it is 
merely used in an indefinite sense, indicating in general that the matter 
was finally settled after having long been in doubt. Now the orthodox 
definition leads one to suppose that a decision is final not because of 
being last in the action, but because of being a final determination of 
the action. Indeed this expression is frequently found in the cases.'° 
In it of course final is used in the indefinite sense. That is why the 
orthodox definition leads to confusion with that sense. To be sure 
where the indefinite sense is applied to “determination of the action” 4 
no wrong result will follow, since the decision which determines the 
action is also final in the true sense of last in the action. But in other 
cases the indefinite sense will bring about wrong results, since many 
decisions are final in that sense which are not last in the action. 

It has been stated above that authority supports the conclusion that 
the true meaning of final is last in the action. The contrary decisions 
seem broadly to fall within two classes. In the first place there are 


those which hold that a decision is final if it involves the immediate. 


payment of money,” or determines a property right and is imme- 
diately to be carried into execution,” or, more generally, if it “di- 
vests some right in such manner as to put it out of the power of the 
court to place the parties in their original positions after the expiration 
of the term.” ™ Final is here used as indicating irrevocableness of the 
matter decided. These decisions are final in the same way that a de- 
cision to break a bottle is final. This is the sense in which the word is 


any further steps necessary to dispose of the action would be ministerial rather than 
judicial. It is final if it is the last judicial decision in the action, or if it completely 
determines the action judicially. Thus a judgment by default for damages, which, 
however, must be assessed by a jury, as in tort, is interlocutory; but where damages 
are readily ascertainable, as in debt, no interlocutory judgment is n Maury 

v. Roberts, 27 Miss. 225 (1854). See BLACK ON JupcmEnts, § 28. And this is the 
line used to differentiate those difficult cases in equity where there is a decree settling 
many of the issues, but leaving the case somewhat open for a reference to a master. 
See Lodge v. Twell, 135 U. S. 232 (1889); McGourkey v. Toledo, etc. Ry. Co., 146 
U. S. 536 (1892); BLACK ON JUDGMENTS, §§ 44, 45. 

9 It seems extraordinary how seldom this natural meaning of final as “last in the 
action” has been pointed out. Only one modern case has been noted which draws 
attention to this meaning of the word. See Bossier v. Hollingsworth, 117 La. 221, 
226, 41 So. 553, 555 (1906). 

® See Walb v. Eshelman, 176 Ind. 253, 260, 94 N. E. 566, 570 (1911); BLACK ON 
Pst Ani §§ 21, 22; FREEMAN ON Jupements, § 16. 

1 “The final determination of an action” is not a definition of “final decision” 

but of “final final decision.” The true sense of final is used up in saying “the deter- 


mination of an action” (since final means “last in the action,” e.g. “which determines . 


the action”), and to say “the final determination of an action” is to borrow another 
final from somewhere and use it in the indefinite sense. 

2 See City of Eau Claire v. Payson, 107 Fed. 552 (1901). 

% See Forgay v. Conrad, 6 How. (U. S.) 201, 204 (1848). 
4 See City of Batesville ». Ball, 100 Ark. 496, 500, 140 S. W. 712, 714 (1911). 
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used in statutes providing that certain decisions of a court shall be 
final,'® meaning unappealable; but it will hardly be contended that this 
is the correct sense of final as used in the rule. 

Secondly, there are those cases which hold that the determination of 
a separable or collateral matter is final.'® In these cases final seems to 
be used in that indefinite sense just discussed. If that is the correct 
sense of final, the rule is meaningless. Any decision may be regarded 
as final in that sense; every decision is final to the extent that it decides 
something. Why then limit the application of this sense to the case of 
the decision of a separable matter? Of course if the matter is so separable 
that it is really a separate action, then the decision last in that action is 
final.!7_ That was the only question seriously considered in the recent 
case of Coastwise Lumber and Supply Co. v. United States,® in which 
an order refusing a petition for the return of books and papers seized in 
connection with a criminal investigation was held interlocutory. As 
the petition was made only after the petitioner had been indicted, it 
could hardly have been held a separate action.!® 


15 See, for example, Jup. Conr, § 128; Comp. Srat., § 1120, providing that certain 
decisions of the Circuit Court of Appeals shall be final. 

16 See Cassatt v. Mitchell Coal Co., 150 Fed. 32 (1907); Brush Electric Co., ». 
Electric Improvement Co., 51 Fed. 557 (1892); Jackson v. Jackson, 175 Fed. 710 
{r909). See WILLIAMS, JURISDICTION AND PRACTICE OF FEDERAL COURTS, c. 20, 

5 et seq. 

17 At common law a proceeding in error was technically a separate action. Judg- 
ments of reversal have been held final on that account. In substance, however, such 
a judgment seems interlocutory, and the weight of modern authority is to that effect. 
Haseltine v. Bank, 183 U. S. 130 (1901); Schlosser v. Hemphill, 198 U. S. 173 (1906). 
See PowELL ON APPELLATE PROCEEDINGS, 407. 

18 259 Fed. 847 (C. C. A., 2d Circ.) (1919). 

19 Commentators frequently state all these views of finality without mentioning 
any inconsistency between them. Freeman, however, in his work on Judgments 
consistently follows the first view, and classes cases upholding the other views as in 
the nature of exceptions. See FREEMAN ON JUDGMENTS, § 35. Williams would regard 
as final a decision final as to some particular matter provided that particular matter 
could be regarded as a distinct and separate /is or controversy. But he adds that the 
severability is sometimes “artificially imported by method of judicial treatment.” 
See WILLIAMS, JURISDICTION AND PRACTICE OF FEDERAL Courts, c. 20, § 3. 

Upon investigation it is found that much of the ae authority for the two 
minority views will not bear critical examination. L statutes enlarging the com- 
mon-law rule are frequently found to be involved. This is the case with Baldwin v. 
Foss, 71 Ia. 389, 32 N. W. 389 (1887), cited as authority for the proposition that an 
order refusing to grant a new trial is final, and with Im re Graef, 30 Minn. 358, 16 N. W. 
305 (1883), cited to show that a decree appointing a receiver (but not settling the 
issues) is final. Some statements would seem to confine the doctrine that the deter- 
mination of a separable part of an action is final to cases where the matter determined 
affects only non-parties to the main litigation, and is quite disconnected from the 
subject matter of the main litigation. Thus in Alexander v. United States, 201 U. S. 
117 (1906), while it is held that an order to a witness to produce evidence is inter- 
locutory, there is a dictum to the effect that a decision fining a witness for contempt 
‘oul bb final. It seems that cases applying the doctrine in this fashion can be sup- 
ported on the orthodox view, as the matter decided might well be considered so sever- 
able as really to constitute a separate action. And lastly, many of the decisions sup- 
posed to support these views can be explained on the ground that further steps neces- 
sary to dispose of the case were in essence ministerial only. See note 8, supra. This 
is the case with Forgay v. Conrad, note 13, supra, dicta from which are universally 


‘cited in cases departing from the orthodox view. 


But on either or both of the two minority views the following decisions have some- 
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Logically, nothing can be said for these two lines of decisions. Per- 
haps they may be explained as a straining to depart from the true rule 
in cases where it works hardship. For it does work hardship in certain 
cases: there are certain interlocutory decisions which, if erroneous, 
cause prejudice that cannot be removed by reversal on appeal from final 
decision.” The proper remedy would be to amend the rule so as to 
allow appeal from interlocutory decisions in those cases. But courts 
could not do that, so they seem to have reached the same result by 
applying final in senses quite foreign to the true sense of the rule. Some 
courts must have realized that they were doing this, for one finds such 
telltale expressions as “final for purposes of appeal” ** — a sort of con- 
structive finality. And once these other senses are admitted at all, it 
then becomes necessary to draw fine distinctions to limit their applica- 
tion. The natural result of such a process has been confusion. The 
state of the law on this subject aptly illustrates the baneful results that 
follow where courts attempt to accomplish indirectly what they cannot 
accomplish directly. 


BOOK REVIEWS 


MarinE INSURANCE: Its PRINCIPLES AND Practice. By William B. Winter 
New York: McGraw Hill Book Company, Incorporated. 1919. pp. 433- 


In a form compact and serviceable are here set forth the substance of the 
author’s course of lectures delivered in the School of Commerce of the New 
York University. Besides treating of the history and theory of this branch of 
insurance, Mr. Winter explains in full administrative detail the practical man- 
agement of a modern insurance corporation, in which field he speaks with the 
authority of his own official connection with one of the largest marine insurance 
companies in this country. The work is not a law treatise. In a clear and 
ordered arrangement he outlines the historic growth of marine insurance in 
this country and shows how its scope has been varied to meet the multiplied 
requirements of present-day commerce. But even such a manual cannot en- 
tirely ignore the controverted historical question of where sea insurance began. 


times been held final: decree granting alimony pendente lite, Daniels v. Daniels, 9 Col. 
133, 10 Pac. 657 (1886); contra Beatty v. Beatty, 105 Va. 213, 53 S. E. 2 (1906); judg- 
ment dismissing an attachment, Bruce v. Conyers, 54 Ga. 678 (1875); contra Cutter 2, 
Gumberts, 8 Ark. 449 (1848); order appointing a receiver to take possession at once. 
Clark v. Raymond, 84 Ia. 251, so N. W. 1068 (1892); contra Kansas Rolling Mill Co. ». 
A. T. & Santa Fe Ry. Co., 31 Kan. 90, 1 Pac. 274 (1883); order removing or refusing 
to remove a cause to another court, McMillan v. State, 68 Md. 307 (1887); contra Jack- 
son v. Alabama, etc, Ry. Co., 58 Miss. 648 (1881). 

20 And the rule also works badly in the case of interlocutory decisions which call for 
extended accounting that is found to be mere time wasted if the decision is later 
reversed. This situation has frequently arisen in patent litigation. See Richmond 2». 
Atwood, 52 Fed. 10 (1892). 

21 The rule has been changed by statute in England and in many of the United 
States. See, for example, Jup. CopE, § 129; Comp. Srat., § 1121, allowing appeal in 
certain cases from interlocutory orders granting an injunction or appointing a receiver. 

2 See Brush Electric Co. v. Electric Improvement Co., note 16, supra, at p. 559. 
And in Forgay v. Conrad, note 13, supra, at p. 203, the court, speaking through Taney, 
C. J., although holding the decree final, said: “Undoubtedly it is not final in the strict 
technica] sense of the term.” 
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Mr. Winter rather inclines to the view of English writers like Martin, the 
historian of the London Lloyds, who speak chiefly of the sources in northern 
Europe, and treat the Hanseatic League and countries nearer Great Britain 
as the pioneer insurers of sea risks. But the first mention of a policy of in- 
surance in England is found among the Admiralty records, in the case of Broke 
v. Maynard, “Select Pleas of Admiralty” (Selden Society), Vol. II, 47, in 
which a suit in admiralty was brought in 1547 on a policy written in Italian, 
but signed in English, insuring a vessel from Cadiz to London. Like the Italian 
origin of the word “‘policy,” the circumstance that this insurance contract was 
according to a form in that language, though signed by underwriters with 
English names, tends to show the early prominence of Italy in this new field. 
The fact that insurance in Genoa had reached such a point of development that 
a local statute was passed prohibiting insurance of foreign vessels, and that 
after what may be supposed to have been a full trial of this protective measure 
it had to be repealed in 1408 — all demonstrate how early such insurance 
was organized and in successful activity in Italian seaports. Mr. Winter 
tells us of the legislation of Barcelona (1435-1484), which being dispersed 
over Europe together with the Consolato, became gradually accepted as 
models of insurance legislation. 

But the historical introduction has also an interesting summary of marine 
underwriting in this country. Marine insurers, as individuals and partner- 
ships, were operating in New York in 1759. The first incorporation was in 
1792, when the Insurance Company of North America was chartered in Phila- 
delphia. The gradual disappearance of local marine insurance corporations be- 
tween 1870 and 1900 is attributed to the effects of foreign competition, with 
the advantage of the uniform British policy and the financial ability of the 
London insurers to write large amounts. : 

As has been noted, this is not a treatise on Insurance Law. But it has a 
high place in supplying to lawyers and courts the practical results of under- 
writing. In the preface to the first edition of his work on Insurance in 1823, 
Mr. Phillips gracefully recorded his great obligations to Christian Mayer, Presi- 
dent of the Patapsco Insurance Company of Baltimore, and to George Cabot, 
President of the Boston Marine Insurance Company. Ever since Lord Mans- 
field’s day the law of marine insurance through text writers and the courts has 
been kept in touch with the practical methods and usages of underwriting. 

The work follows the popular familiar words of business and underwriting. 
But for that reason these terms are liable to give an erroneous impression. Mr. 
Winter writes (p. 144) of “collision,” that it may be vessel with vessel or one 
vessel with an iceberg “or with some floating or stationary object.” This 
seems to extend the term beyond its accepted legal purport. While the decisions 
in this country do not narrow it as closely as in England, where it is confined 
to the contact of two objects both of which are navigable (Chandler v. Blogg, 
[1898] 1 Q. B. 32), the term in insurance is still limited to the vessels’ impact 
with other floating objects, and does not generally apply to impact with those 
that are ane’ (Newtown Creek Towing Co. v. Aetna Ins. Co., 163 N. Y. 
114, 116. 

The chief interest of the book is the topic of War Insurance, where many 
new and important heads are briefly mentioned. The underwriters’ problems 
were rendered more intricate by the British exercise of the right of search, 
leading to efforts by neutral carriers to escape such delays by guarantees of the 
cargo’s neutrality through export licenses at ports of shipment. Here is opened 
an additional field for new treatment of the law of marine insurance, con- 
nected with that of prize. 

The author’s comments on the effects of the war are of especial interest in 
his reference to Government War Insurance Bureaus. The administrative 
powers of the United States, as well as.of Great Britain, entered into direct 
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competition with private insurers. This naturally required both skilled under- 
writing experience and delicate management, so as not to demoralize the 
underwriting market. It is pleasant to read from Mr. Winter, as from one 
who might have stood as an adverse critic, that: “The government war insur- 

-ance schemes were therefore welcomed by the underwriting fraternity, and 
their conduct was entrusted to some of the ablest underwriters in the various 
countries” (p. 279). Happily, this led to a rare and exceptional outcome of 
governmental activity in a new field. In the United States the bureau appar- 
ently has proved profitable to the government, without injurious effects to the 
commercial insurer. 

The author also touches on the subject of General Average, and considers 
the recurring suggestion that later maritime developments might perhaps do 
away with this intricate detail in fixing the final incidence and apportionment 
of losses. From a legal and theoretical standard such a dropping of the final 
settlement would leave the actual situation of the interest involved at very. 
loose ends. The general average adjustment generally affects the insurers. 
But it applies also to all the associated interests, both insured and uninsured, 
in the common adventure, who have shared in the common peril or incurred 
sacrifices to which others should contribute. Not to have this concluding ad- 
justment would leave the parties with rights denied satisfaction, and might 
lead to resort to courts instead of to this ancient remedy through adjustment 
by experts. But Mr. Winter also brings up a very practical consideration to 
reinforce the legal side of the question. This is that the law of general average 
has had “‘a salutary effect in preventing the unnecessary destruction of prop- 
erty through jettison, or otherwise to save vessels in positions of peril”’ (p. 300). 
Any attempt at a substitute for it seems remote and speculative under con- 
ditions of private ownership of vessels and cargoes. 

In the appendix are printed various standard insurance and average forms 
with the text of the British Marine Insurance Act of 1906, followed by the 
Gambling Policies Act of 1909, with our Harter Act of 1893, and the York- 
Antwerp Rules of 1890. The book is well indexed. It should find place in 
both professional and business libraries. 

HARRINGTON PUTNAM. 


New York. 


Business Law, AN ELEMENTARY TREATISE. By Alfred W. Bays. New York: 
The Macmillan Company. 1919. pp. ix, 311. 8vo. 


Business Law, A TEXT-BOOK FOR SCHOOLS OF BUSINESS ADMINISTRATION. 
By Thomas Conyngton and Louis O. Bergh. New York: The Ronald 
Press Company. 1920. pp. xix, 431. 8vo. 


Every year since the opening of the twentieth century has witnessed the 
production of from two to half a dozen books on business law intended for 
the use of business students. Though they differ widely in their power for 
mischief — for the little information they give the layman is certainly a dan- 
gerous thing — all of them have a certain family resemblance, which begins 
to be apparent in the titles and runs through the prefaces, tables of contents, 
mechanical features and style, down to the very end of the index. A word on 
some of these features as exemplified in two of the latest, and on the whole 
two of the best, of these texts may be suggestive to the lawyer as well as to 
the teacher of business law. 

The title “‘Business Law” seems to have entirely superseded the older “ Lex 
Mercatoria,” of which Malynes (1622) and Bewes (1751) are the exponents, as 
well as the later “Mercantile Law,” on which John William Smith’s Compen- 
dium (1834) was the best known, and “Commercial Law” the popular title of 
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most of such books in the latter half of the nineteenth century. It may be 
stressing a point unduly to see reflected in these titles fundamental changes in 
the whole outlook of the authors on their subjects. But it is a fact that they 
are no longer dealing with the law of a particular class in the community, as 
they did in Holt’s day, nor with a distinct part of the law on which the marks 
of a foreign brand are still discernible, as they did after Mansfield’s death, nor 
even with the law governing a particular type of pursuit of constantly in- 
creasing importance,— commerce. They attempt to deal with every kind of 
transaction that has a place in the economic world. In other words, they at- 
tempt to summarize practically the entire field of law. At least it would be 
easier to enumerate the omissions, such as family law and certain phases of 
criminal law, than to enumerate the inclusions. Hence, all of the better 
written of these books begin with an apology and end by making a more or less 
arbitrary selection of legal rules and principles from text-books on every branch 
of the law. The two most recent books attempt to cover Contracts, Agency, 
Sales, Negotiable Instruments, Corporations, Partnership, Property. That 
of Conyngton and Bergh adds chapters of Insurance, Suretyship and Bank- 
ruptcy as well as twenty pages of highly explosive “forms” not sufficiently 
labeled with danger signs. Within each of the subjects the books differ widely 
in the topics chosen for elucidation. Yet if we consider the widely different 
histories of these books their agreement so far as it goes, in the selection of 
topics is quite significant. Mr. Bays’ book comes from the pen of a teacher 
of experience who has already given us a whole series of books on the topics 
covered as well as the most ‘pretentious case book on the subject that has so 
far appeared. (It is interesting that the case method is being widely used in 
the teaching of business law. Besides Mr. Bays’ book, those of Reed, Pierson 
and Callender and Huffcut and Woodruff [Contracts] are being used.) The 
other book is a condensation, or rather an adaptation, of a work that appeared 
a few years ago as a manual for businessmen rather than a schoolbook. A 
glance at the scope of the other works of this type — they are all collected in 
The Journal of Political Economy, volume xxiii, 529 ff., and volume xxviii, 
113 ff. — shows a gradual approximation, not without some queer deviations, 
to the scope of these books. 

The significance of the trend of these books seems to be this: that the 
writers while ostensibly piecing together bits of a lawyer’s iibrary for a busi- 
ness man, are unconsciously doing a far more important piece of work. They 
are analyzing business relations and bringing together the raw material for a 
study of how the law affects or serves business. Such studies come tantaliz- 
ingly near to furnishing a real contribution to jurisprudence, but they stop 
short. May we not expect some such service eventually from our graduate 
schools of business administration? It is only by subjecting the actual work- 
ings of business to a scientific analysis that we can hope to understand just 
how the law works or fails to work in life. 

NATHAN Isaacs. 


THOUGHTS ON THE UNION BETWEEN ENGLAND AND SCOTLAND. By A. V. Dicey 
and R. S. Rait. New York: The Macmillan Company. 


This book is an interesting example of the light that can be thrown by legal 
analysis upon some of the central problems of political science. It has all the 
characteristic marks of Professor Dicey’s work —a superb clarity, a positive 
instinct for the essentials, and a command of the relevant materials that is in 
a high degree enviable. The authors have set out to examine the causes of the 
success which attended the Legislative Union of 1707. It is an interesting prob- 
lem. Few nations have had a history more full of rivalry and warfare than the 
partners to that famous compact. From the bitterness of the past, from sepa- 
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rate legal and religious systems there had to be built a single state, even while the 
distinctiveness of the two nationalities was to be preserved. The effort was suc- 
cessful; and it is for the most part an explanation of that success that the authors. 
essay. They give us what is by far the most succinct account of the main 
features of Scottish parliamentary government before 1707. Mainly it is a 
government elected by the Lowland freeholders and with a relation to the ad- 
ministrative process that is entirely singular in English history. What 
rendered legislative union essential was the Revolution of 1688. Though the’ 
Scottish Parliament never became the focal point of national life — that honor 
was reserved for the General Assembly of the Presbyterian Church — it did, 
after 1688, receive an immense impetus of power. Union was necessary, from 
the English standpoint, for the sake of uniformity, and to avoid the difficulties 
the Hanoverian succession would inevitably have raised. To Scotland it was 
essential in the interest of commercial prosperity. The antagonism to the 
union was intense; and it is of interest that its root should have been a revival 
of Scotch nationalism. What secured the triumph was the superb states- 
manship of those who drafted the measure. In law and in religion they gave 
the Scottish Parliament all the guarantees that pride and self-interest might 
desire, at the same time that they gave Englishmen certain special advantages 
they had long desired. The act is a revolutionary document. It created a 
single state from two kingdoms. It placed the government of Scotland under 
the power of a predominant and sovereign partner. Nor did the act work well 
at the outset. From 1707 until 1760 it made its way to popularity only with 
grave difficulty. There was political unity without moral agreement. It was 
not until the next half-century that the spiritual union of the two civilizations 
was secured. : 
_ The authors rightly point out that the act of union has had a success without 

adequate historical parallel. It preserved intact the essence of Scottish na- 
tionality, while it gave to Scotland the superior benefits of English adminis- 
tration. What will occur to the reader is the different history of the Irish 
Union. The authors do not mention it, though doubtless it is in their mind. 
If it is their inference that what has been true of Scotland could be made true 
of Ireland, the answer surely is that not even the period (1886-1905) of economic 
conciliation had any sensible influence. They might argue that the states- 
manship of 1707 was absent in 1800; that Ireland should have been given the 
safeguards upon which Scottish wisdom insisted. But the answer surely is 
that the only alternative to accepting the Scottish terms was conquest, while 
Ireland was already conquered. Legislative union is a specific for equals. It 
does not efface the tragic blunders of seven hundred years. 

Harorp J. 


Joun ARCHTBALD CAMPBELL, ASSOCIATE JUSTICE OF THE UNITED STATES 
SuPREME Court 1853-1861. By Henry G. Connor, LL.D., Judge of 
the United States Court for the Eastern District of North Carolina. 
Boston and New York: Houghton Mifflin Company. 1920. pp. 310. 


This is a sober, careful biography of a judge of the Supreme Court perhaps 
best known to-day as a concurrer in the opinion of the Chief Justice in the Dred 
Scott case. But in the life of Judge Campbell was far more of the quality of 
drama than is to be found in the lives of most of his fellow justices, even in that 
troubled time — a quality, one imagines, alien alike to his wish and his tempera- 
ment. 

He was born in Georgia, but practiced law in Alabama, from which state he 
was called to the Supreme Court at the age of forty-one. To that bench he 
brought great learning and industry; in his opinions, his conception of the 
relative positions of state and federal governments is plainly discernible, but 
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his ideas of constitutional law were philosophic rather than partisan, and, when 
Lincoln was elected, he opposed the secession of his state with all his force. To 
prevent the breach, he acted as a negotiator between Seward and the commis- 
sioners of the Provisional Government which had been set up by the seceding 
states, services which proved not only unavailing but, in a personal sense at 
least, disastrous, for he was blamed by a large part of contemporary opinion 
and by later historians for the misapprehension of the South as to the alleged 
promise to evacuate Fort Sumter. To prove that Judge Campbell was not 
only innocent of any deception but was himself deceived is one of the purposes 
of his biographer, and Judge Campbell’s own account of the negotiations 
certainly tends to prove the strictures of Nicolay and Hay to be undeserved. 
Whatever may be the final word as to that controversy, when he saw the crisis 
could not be averted, Judge Campbell, like so many of his fellow Southerners 
who had desired to maintain the Union, felt it his duty to follow his state, and 
accordingly resigned his position as United States Justice, taking later in its 
place the position of Confederate Assistant Secretary of War. Just before the 
end of the war he acted again as mediator, being one of the commissioners who 
met Lincoln in the Hampton Roads Conference. After the war and a short 
imprisonment, he resumed his law practice in New Orleans, and appeared 
often before the court in which he had sat. He was of counsel in the Slaughter- 
House Cases, and that he argued so vigorously against the constitutionality of 
the Louisiana statute was not due to the accident of a retainer fee, but to his 
whole-hearted readiness to support what he believed to be the new theory of 
our government. 

Judge Connor narrates this full life with discernment and with appreciation. 
His discussion of the important cases in which Judge Campbell gave opinions or 
argued gives an excellent indication of the development of our constitutional law 
during the period of which he writes. A good part of the book is devoted to 
Judge Campbell’s part in Secession and Restoration. It is perhaps a sorry 
solace for the disappointments of the unsuccessful statesmen of moderation to 
reflect that some biographer will adequately demonstrate their farsightedness to 
| amore appreciative generation, but Judge Campbell, if he entertained that 
thought, was fully justified. Not, indeed, that he needed solace for his own 
fate; he lived and died greatly respected by his community and his profession. 
His personality does not seem to have been one to have commanded a warmer 
affection, save from his intimates. He was reserved, almost austere; tall, thin, 
with a stern face, remarkable for its keen eyes and formidable brows. If he did 
not achieve the effect of the walking cathedral to which Webster was compared, 
at least people were !awedly aware of his presence. But he was kind and just, 
and even his austerity seems to have been only a defense against encroachments: 
upon his legal meditations. His dignity was not so great but that he could 
cogitate while sitting upon a covered hydrant on the pavement, munching an 
apple, nor his reserve so- unalterable but that he could take the arm of the 
young law clerk who came upon him in that posture and expound a point of law 
to him as profoundly as though the young man were a learned court. Nor does 
his preoccupation, no matter how intense, seem ever to have marred his: 
courtesy. 
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ADVERTISEMENTS 


Why Not Solve Industrial len 


Exactly and Safely? 


Guessing at the causes responsible for difficulties is as 
unsatisfactory, but quite as common, as applying the- 
oretical remedies. 


Itis nothing more than bare chance-taking; and the prob- 
ability of improving the situation is no greater than the 
law of averages permits. Why risk the law of averages 
on important industrial problems? — 


Methods which most satisfactorily increase production, re- 
duce waste, lower costs, and improve labor relations, must 
be developed on the basis of an exact knowledge concern- 
ing all causes and conditions involved in the particular 
case. Surface indications cannot be relied upon as evi- 
dence of the nature of underlying conditions and causes. 


Two apparently similar difficulties may have at least dis- 
similar underlying conditions, if not dissimilar causes. 
Thorough and unbiased investigation can remove the ele- 
ments of doubt and provide positive remedies. 


For the satisfactory solution of Industrial Problems, (of 
Management, Organization, Production, Costs, Waste, 
Labor Relations, etc.,) our Organization renders a dis- 
tinctly Individual service to its clients. 


Surely, your problems are of an importance that warrants 
your fullest consideration of our service. Write to our 
nearest office and we will fully explain our methods. 


SWe 


A National Organization for Constructive Service 
Boston, 110 State Street Springfield, Mass., Stearns Building 


Chicago, 10 South La Salle Street Cleveland, Illuminating Building 
New York, 27 William Street 


Scovell, Wellington & Company 
Certified Public Accountants 
Industrial Engineers 
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Entering the 
World Electrical 


luate of today enters a 
world electrical. 


Gathered from the distant waterfalls 
or generated by the steam turbine, 
electric power is transmitted to 
the busiest city or the smallest 
country place. 
Through the co-ordination of inventive genius 
the General Electric Company has fostered and 
developed to a high state of perfection these 
and numerous other applications. 
And so electricity, scarcely older than the grad- 
uate of today, appears in a practical, well de- 
veloped service on every hand. 
Recognize its power, study its applications to 
your life’s work, and utilize it to the utmost 
for the benefit of all mankind. 


pany 
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University of Chicago. 681 pp., 1 vol., price $4.50, buckram binding. West Publishing Co., St. Paul, 
Minn. P 
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$5.00 net. In use at Harvard, Columbia, Western Reserve, Creighton, George Washingten, Tulane, 
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fornia, Missouri, Iowa, Wisconsin, Illinois, Boston, Boston Y. M. C. A. Law School, Minnesota, Montana, 
Idaho, and Iowa. 
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$6.00 net. Little, Brown, & Co., Publishers, Boston, Mass. : 
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(Hall), Corporations (Richards), Criminal Law (Mikell), Criminal Procedure (Mikell), Damages (Mechem 
& Gilbert), Equity (Boke), Evidence (Hinton), Insurance (Vance), Legal Ethics (Costigan), Partnership 
(Gilmore), Persons (Kales), Property — Future Interests (Kales), Property — Personal Property (Bige- 
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Administration (Costigan), Quasi-Contract (Thurston), Sales (Woodward), Suretyship (Hening), Torts 
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Law School. Little, Brown, & Co., Boston, Mass. 1913. 1 vol., 8vo, buckram, 1200 pp., $5.00. 
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ments, Remedies, Table of Cases and Index. In use at Creighton, Marquette, Montana, New Jersey, 
Ohio State, Southwestern, Texas, Vanderbilt, Wisconsin, Yale, etc. 

Bankruptcy, Cases on the Law of. By Samuel Williston, Weld Professor of Law in Harvard University. 
Containing the Bankruptcy Acts of 1867 and 1898, and amendments of 1903 and 1910, together with cases 
on the law of bankruptcy, including fraudulent conveyances, with annotations, In use in Harvard, 
Columbia, Northwestern, Chicago, Illinois, Michigan, Wisconsin, and other Universities. Harvard Uni- 
versity Press, Cambridge, Mass. 1915. 648pp. Price, $5.00 net. 

Bills and Notes, Cases on, American Case-Book Series. By Howard L. Smith and William Underhill 
Moore, Professors of Law, University of Wisconsin. 756 pp., I vol., price $5.00, buckram binding. West 
Publishing Co., St. Paul, Minn. 
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$8.00 net. Harvard University Press, Cambridge, Mass. 
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ing. With Notes. Second Edition. By Austin Abbott, LL.D. Publishers, Baker Voorhis & Co., New 
York. 1 vol., 8vo, pp. xxiii, 714, sheep, $5.00. 
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Professor of Law in Harvard University. Harvard University Press, Cambridge, Mass. Vol. 1, 8vo, 
pp. xviii, 489; Vol. II, pp. xv, 548; Vol. III, pp. xviii, 548. Bound in buckram in two parts. Price, 
$8.00 net.- In use in the following law schools: Harvard, Columbia, Chicago, Northwestern, Leland 
Stanford, Jr., North Dakota, New York University of Indiana, University of California, University of 
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give to the course the time necessary for the longer collection. By Joseph H. Beale, Royall Professor of 
Law in Harvard University. Harvard University Press, Cambridge,{Mass. 1 vol., 8vo, pp. 848. Price, 
cloth, $5.00 net. In use in the following law schools: Boston University, Creighton University, Uni- 
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Constitutional Law, Cases on. By Eugene Wambaugh, Langdell Professor of Law in Harvard Uni- 
versity. Harvard University Press, Cambridge, Mass., 1915. Pp. xxxi, 1068. Bound in four books, 
Cloth, cut flush, $1.25 each. (Book I, Introductory Topics: Book II, The Contract Clause, Ex Post 
Facto Laws, The First Ten Amendments; Book III, 13th, 14th, and 15th Amendments: Book IV, State 
and National Taxation, Money, the Commerce Clause.) 

Constitutional Law, Cases on, American Case-Book Series. By James Parker Hall, Dean University 
of Chicago Law School. 1420 pages, 1 vol., price $6.00, buckram binding. West Publishing Co., St. 
Paul, Minn. 

Contracts, A Selection of Cases on. Edited and annotated by Samuel Williston, Weld Professor of Law 
in Harvard University. 2 vols., pp. xv, 728, and iv, 682; 450 cases, 8vo, buckram, $10.00 net. Little, 
Brown & Co., Publishers. 

Contracts, A Selection of Cases.on the Law of. Designed to furnish the student with a collection of cases 
developing the fundamental principles involved in the formation, performance and discharge of simple 
contracts and contracts under seal. By Judge William A. Keener, late Dean of Columbia University 
School of Law. Second Edition. Revised, reduced in size and brought to date, by I. Maurice Wormser, 
Professor of Law, Fordham University and John T. Loughran, Lecturer, Fordham University. One 
Volume, 1200 pages, bound in limp leather, $6.50. Publishers, Baker, Voorhis & Co., New York. 

Corporations, Municipal, Cases on the Law of. By Joseph H. Beale, Royall Professor of Law in Harvard 
University. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, 685 pages; price, half calf, $4.00 
net, In use in the following schools: Harvard, Yale, University of Illinois, Creighton, State University 
of Iowa, University of Missouri, Cornell, West Virginia University, University of California, University 
of Idaho, University of Wisconsin, University of Texas, Chicago, Vanderbilt, University of Montana, 

Corporations, Municipal, Cases on the Law of. By John E. Macy, of the Faculty of Boston University 
Law School. The most comprehensive case-book on this subject. 1911. I vol., pp. Xiv, 503; 177 cases, 
8vo, buckram, $4.50 net. Little, Brown, & Co., Publishers. 

Corporations, Private, Cases on the Law of. By Daniel Frederick Burnett, Professor of Law i in New 
York University. 1917. 1 vol., 8vo, buckram, $6.00 net. Little, Brown, & Co., Publishers, 

Corporations, Private, Caseson. By Edward H. Warren, Story Professor of Law in Harvard University. 
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net. Amee Brothers, Harvard Square, Cambridge. 
Corporations, Private Cases on, American Case-Book Series. By H. S. Richards, Dean University of 
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Minnesota. 

Equity Jurisdiction, A Brief Survey of. Second Edition, Enlarged. By C. C. Langdell, LL.D., late 
Dean of the Harvard Law School. Being a collection of seventeen articles published in the Harvard Law 
Review, containing Index and Table of Cases. Price, buckram, $4.00. Cloth cut flush. The Harvard 
Law Review Association, Cambridge, Mass. 

Equity Jurisdiction, Cases in. By James Barr Ames, late Dean of Harvard Law School. Cloth. 
Vol. I, Parts I-VI. Price, $4.25. Vol. II. Parts I-III. Price, $2.00. Harvard University Press. 

Evidence, Cases on the Law of. American Case-Book Series. By Edward W. Hinton, Professor of 
Law in the University of Chicago. 1120 pp., I vol., price, $6.00, buckram binding. West Publishing 
Company, St. Paul, Minnesota. 

Evidence at Common Law, A Selection of Cases on. With notes by James B. Thayer, LL.D. Second 
Edition. Publisher, George H. Kent, Cambridge, Mass. pp. xxi, 1203; cloth, $5.00 met. In use at 
Harvard, Yale, Columbia, Cornell, New York University, University of Maine, Northwestern, Cincin- 
nati University, Chicago, Pennsylvania, Illinois University, Indiana University, Stanford University, 
University of Colorado, University of Minnesota, Vanderbilt, Trinity. 

Evidence, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. 
Second edition. pp. xxxii, 1383; 608 cases, 8vo. Printed on thin paper. Limp morocco, gilt top, with 
book mark, $6.00 net. Little, Brown, & Co., Publishers, Boston. 

Federal Courts: Jurisdiction, Practice and Procedure. Illustrated by cases and readings by George W 
Rightmire, Professor of Law in the College of Law of the Ohio State University. Published by the W. H 
Anderson Company, 1917. Price $6.00. 

Future Interests, Cases on, American Case-Book Series. By Albert M. Kales, of the Chicago Bas. 
729 pages, I vol., price $5.00, buckram binding. This volume is Volume 4 of a five volume case-book 
on Property. West Publishing Company, St. Paul, Minn. 

Insurance, Cases on the Law of. By Edwin H. Woodruff, Dean of the Faculty of Law at Cornell Uni- 
wanniings Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xiii, 592; law canvas, $4.00 


net. In use at Cornell, New York University, University of Missouri, Iowa State University, and other 
law schools. 
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Insurance (Marine, Fire, and Life), Caseson. By Eugene Wambaugh, A.M., LL.D., Langdell Professor 
of Law in Harvard University. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, pp. xiv, 
1197; cloth, $4.50 net. In use at Harvard, Columbia, Dickinson, the University of Illinois, Chicago, 
Indiana University, University of Wisconsin, Creighton University, Cincinnati, Boston University, 
Stanford, Northwestern, Western Reserve, Universities of Kansas, Denver, South Carolina, University 
of Texas, and elsewhere. e 

Insurance, Cases on, American Case-Book Series. By William R. Vance, Dean University of Minnesota 
Law School. 765 pages, I volume, price, $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

International Law, Caseson. By James Brown Scott, Professor of Law at George Washington University 
School of Law. 960 pp., 1 vol., price $3.50, cloth. West Publishing Co., St. Paul, Minn. 

Interstate Commerce, Cases on. By Felix Frankfurter, Professor of Law in Harvard University. 8vo, 
pp. 706; cloth, $3.00 met. Harvard University Press, Cambridge, Mass. 

Legal Ethics, Cases and Other Authorities on, American Case-Book Series. By George P. Costigan, 
Jr., Northwestern University Law School. 616 pp., I volume, price, $4.50, buckram binding. West Pub- 
lishing Company, Saint Paul, Minnesota. 

Legal Liability, Caseson. By Joseph H. Beale, Royall Professor of Law in the Harvard Law School. 8vo, 
cloth, 820 pages, price, $4.00. Harvard University Press, Cambridge, Mass. x 

Mortgage, Select Cases and Other Authorities on the Law of. By George W. Kirchwey, Dean of 
the Faculty of Law in Columbia University. Second Edition, 1917, by I. Maurice Wormser, 
Professor of Law at Fordham University. Publishers, Baker, Voorhis & Co., New York. 8vo, pp. 
xii, 1-764; buckram, price, $5.00. Used at Columbia, Fordham, Yale, Georgetown, Wisconsin, Iowa, 
Leland Stanford and many other university law schools. 

Modern American Law. A series of case-books (published individually or collectively), covering nearly 
all branches of the law, prepared by standard legal authorities, under editorial supervision of Eugene 
Allen Gilmore, University of Wisconsin. In use at Chicago, Wisconsin, Illinois, Florida, North Dakota, 
Marquette, Albany, John B. Stetson, etc. Prices vary from $1.00 to $3.00. Complete information 
on request. Blackstone Institute, Chicago, Ill. 

Negotiable Instruments — Cases, Statutes, and Authorities. Edited by Ernest W. Huffcut, late Pro- 
fessor of Law at Cornell University. Second Edition, Revised and Enlarged by Frederick D. Colson, of 
the New York Bar. Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xvi, 900; law canvas, 
$4.50 net. In useat Cornell, Northwestern, University of Maine, Indiana University, and other law schools. 
This work contains: (1) The Negotiable Instruments Law as enacted in several of the States; (2) the 
origina notes of the American draftsman (J. J. Crawford Esq.); (3) many of the notes of the English 
draftsman (Judge Chalmers); (4) the English Bills of Exchange Act; (5) a large collection of Selected 
and Leading Cases; (6) Citations and Extracts from Leading Authorities; (7) systematic and thorough 
annotations by the editor. 

Negotiable Instruments Law, Annotated. The Comments and Criticisms by Prof. James Barr Ames, 
Judge Lyman D. Brewster, and Charles L. McKeehan. References to English Bills of Exchange Act and 
Digests of all Cases under Negot able Instruments Law and Bills of Exchange Act, by J. D. Brannan, 
Bussey Professor of Law in Harvard University. Second Edition, revised, rearranged, and enlarged. 
In use at Harvard Law School. The W. H. Anderson Co., Cincinnati, Ohio, Publishers. 1 vol., 364 
pp., $3.50. (Special rates to Law Students.) 

Partnership, Cases on, American Case-Book Series. By Eugene A. Gilmore, Professor of Law, Uni- 
versity of Wisconsin. 638 pp., I vol., price $4.50, buckram binding. West Publishing Co., St. Paul, 
Minn. 

Partnership, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of Har- 
vard Law School, Cambridge. 1 vol., 8vo., pp. viii, 622. Price, cloth, $5.00 net. Harvard University 
Press, Cambridge, Mass. 

Partnership, Selected Cases on the Law of, Including Limited Partnership. By Francis M. Burdick, 
Dwight Professor of Law, Columbia University School of Law. pp. xi, 691; 286 cases, 8vo, buckram, 
$5.50 net. Little, Brown, & Co., Publishers. 

Personal Property, Cases on, American Case-Book Series. By Harry A. Bigelow, Professor of Lawin 
the University of Chicago. 404 pages, 1 volume, price $4.00, buckram binding. This volume is Volume 1 
of a five volume case-book on Property. West Publishing Company, St. Paul, Minnesota. 

Persons and Domestic Relations, Cases on, American Case-Book Series. (Parent and Child, Infants, 
Husband and Wife, Marriage and Divorce.) By Albert M. Kales, of the Chicago Bar. 830 pages, 
I vol., price, $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Persons, Cases on Selected Topics in the Law of. (Parent and Child, Infant, Husband and Wife.) 
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By Jeremiah Smith, Story Professor of Law Emeritus in Harvard University. Harvard University Press. 
I vol., 8vo, pp. xiii, 713. Price, cloth, $3.00 net. 

Pleading at Common Law, Cases on. With Notes and Citations. By James Barr Ames, late Dean of 
Harvard Law School. Second Edition. Parts I-IV, pp. 349. Paper. Price, $2.00 met. Harvard 
University Press Cambridge, Mass. 

Pleading at Common Law, Cases on, American Case-Book Series. By Clarke B. Whittier, Professor 
of Law, Leland Stanford Junior University. Parts I, II, and III about 640 pages, 1 Vol., price $4.50, 
buckram binding. West Publishing Co.,St. Paul Minnesota. 

Property, Cases on the Law of. By John Chipman Gray, late Royall Professor of Lawin Harvard Univer- 
sity. 6vols., 8vo. Vols. 1-6 (2d ed.), $3.50 each. Volumes of this series are used in the following uni- 
versities; Harvard, Columbia, Indiana, North Dakota, Chicago, Nebraska, Northwestern, Stanford, Utah, 
Washington State University, Wisconsin, Michigan, Iowa, Oklahoma, and Minnesota. Harvard Uni- 
versity Press, Cambridge, Mass. 

Property, Cases on the Law of, American Case-Book Series. Five volumes as follows: Vol.I. Personal 
Property, by Harry A. Bigelow, of the University of Chicago Law School. Vol. II. Rights in Lands, 
by Harry A. Bigelow. Vol. III. Titles to Real Property, by Ralph W. Aigler, of the University of 
Michigan Law School. Vol. IV. Future Interests, by Albert M. Kales, of the Chicago Bar. Vol. V. 
Wills, Descent and Administration, by George P. Costigan, Jr., of the Northwestern University Law 
School. West Publishing Company, St. Paul, Minn. 

Property, Caseson. By Edward H. Warren, Story Professor of Lawin Harvard University. Used in 33 law 
schools. Published in 1915. 856 pp., $5.00 met. Amee Brothers, Harvard Square, Cambridge. 

Public Callings, Caseson. By Hugh E. Willis. See‘* Bailments, Carriers and Public Callings.”’ 

Public Service, Cases on. By Charles K. Burdick, Professor of the Law of Public Service in Cornell Uni- 
versity, College of Law. pp. xiii, 544; 167 cases, 8vo. Buckram, $5.00 met. Little, Brown, & Co, 
Publishers. 

Quasi-Contract, Cases on, American Case-book Series. By Edward S. Thurston, Professor of Law, 
University of Minnesota, 625 pages, I volume, price $4.50, buckram binding. West Publishing Company, 
St. Paul, Minnesota. 

Real Property, Selected Cases on the Law of Property in Land. Containing a classified selection of cases 
on the topics usually taught in law schools in the course on “‘ Real Property.” By William A. Finch, 
Professor of Law at Cornell University. Second Edition, with Supplementary Cases and Notes. Pub- 
lishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. 1,387; law canvas, $5.00 met. In use at Cornell, 
University of Wisconsin, University of Maine, University of Missouri, University of California, and other 
law schools, 

Rights in Lands, Cases on, American Case-book Series. By Harry A. Bigelow, Professor of Law Uni- 
versity of Chicago. 827 pp., I vol., price $5.50, buckram binding. This volume is volume 2 of a five 
volume case-book on Property. West Publishing Company, St. Paul, Minnesota. 

Sales, Caseson. By Samuel Williston, Weld Professor of Law in Harvard University. Harvard University 
Press, Cambridge, Mass., Third Edition with Supplement, 1919. pp. 1196. In use as a text-book in the 
law schools of the following universities: Harvard, Michigan, Northwestern, Cincinnati, California, 
Western Reserve, Indiana, Iowa, Colorado, Illinois, Pennsylvania, Dickinson, Chicago, Washington 
State. Price, $6.00 net. 

Sales, Cases on, American Case-Book Series. By Frederic C. Woodward, Dean Stanford University 
Law School. 785 pages, I vol., price, $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Sales, Selected Cases on. By Francis M. Burdick, Dwight Professor of Lawin Columbia University School 
of Law. Second edition. pp. xiii, 792; 330 cases, 8vo, buckram. $5.50 met. Little, Brown, & Co. 

Suretyship, Cases on, American Case-Book Series. By Crawford D. Hening, Professor of Law, Uni- 
versity of Pennsylvania. 660 pp., I vol., price, $4.50, buckram binding. West Publishing Co., St. 
Paul, Minn. : 

Suretyship, Cases on the Law of. With Notesand Citations. By James Barr Ames, late Dean of Harvard 
Law School. Parts I-IV, pp. 652. Price, cloth, $4.75 met. Harvard University Press, Cambridge. 

Titles, Cases on, American Case-Book Series. By Ralph W. Aigler, Professor of Law in the University of 
Michigan. 953 pages, I volume, price $5.50, buckram binding. This volume is Volume 3 of a five volume 
case-book on Property. West Publishing Company, St. Paul, Minnesota. 

Torts, A Selection of Cases on the Law of. By James Barr Ames and Jeremiah Smith. New Edition, 
1919, conforming to the first-year curriculum in Harvard Law School, by Roscoe Pound. pp. 1028. 
Harvard University Press, Cambridge, Mass. 
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Torts, Cases on. By Frank L. Simpson, of the Faculty of the Boston University School of Law. pp. xv, 
709; 161 cases, 8vo. Buckram, $5.00 net. Little, Brown, & Co., Publishers. 

Torts, Cases on, American Case-Book Series. By C. M. Hepburn, Professor of Law, University of Indiana. 
About 1400 pages, 1 vol., price $6.00, buckram binding. West Publishing Company, St. Paul, Minnesota. 

‘Torts, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. 
An entirely new arrangement of this subject. 2 vols. pp. xlviii, 1076, and xxiii, 1045. 8vo. Printed 
on thin paper. Limp morocco, gilt edges, $11.00 net. Little, Brown, & Co., Publishers. 

‘Trusts, Cases on, American Case-Book Series. By Thaddeus D. Kenneson, Professor of Law, New 
York University. 617 pp., 1 vol., price $4.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Trusts, Cases on. By Austin Wakeman Scott, Professor of Law in Harvard University. pp. xiii, 842. 
Price, buckram, $5.00 net. Published in 1919, by the Editor. 

‘Trusts and Powers — A Selection of Cases and Statutes. Perpetuities, accumulations and charitable 
uses in New York, selected and arranged by George F. Canfield, Professor of Law in Columbia University. 
Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xx, 868. Price, law canvas, $6.00 met. In. 
use as a text book at Columbia University. 

Wills and Administration, Cases on. By Joseph Warren, Professor of Law in Harvard University. 
Published in 1917, by the Editor. 1 vol., pp. xiii, 879, with an appendix of selected Probate Forms. 
Cloth, $5.00 net. In use in the law schools of the following universities: Harvard, California, Catholic, 
Iowa, Maine, Wisconsin. 

Wills, Cases on, American Case-Book Series. By George P. Costigan, Jr., Professor of Law North- 
western University. 781 pp., I vol., price $5.00, buckram binding. This volume is Volume 5 of a five 
volume case-book on Property. West Publishing Company, St. Paul, Minn. 
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High Grade Investments 
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American Law Reports Annoratep 


| A combination of the two great 


AS Seties of annotated reports 

I in a new and superior serv- 
ice offering unprecedented advan- 
tages. 


(1) A free citation service, made a part of every subscrip- 
tion. 


(2) A cumulative digest system, covering both cases and 
notes, in one book under one alphabet. 


(3) Annotations constantly supplemented by references to 
all later cases—a new feature. 


(4) Versatile notes by experts meet the needs of the hour. 


(5) Cases of permanent value, fresh from the state and 
Federal courts. 


(6) And in addition, large volumes, about 1800 pages each, 
thin paper, improved typography. 


(7). Largest subscription list of any set of Reports pub- 
lished. 


The Lawyers Co-operative Publishing Company 
gh Rochester, N. Y. 
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1820 1920 


The Crowning Achievement of a 
Century of Law Book Publishing 


WILLISTON 
ON CONTRACTS 


By Samuel Williston 
Of Harvard University Law School 


In Four Volumes 


Professor Williston needs no introduction to 
the legal profession of this country. He is 
well known as the leading authority on the 
subjects upon which he has written. 


A Prominent Michigan Attorney writes: 


“If it were necessary [for me]to displace the 
most valued volume in my library to make 
room for this new work, I would do so know- 
ing no more of it than that its author was 
Samuel Williston.” 


Send in Your Order To-day or Write for Information to © 


Baker, Voorhis & Co. 


45 and 47 John Street, New York, N.Y. 
Publishers of Law Books for One Hundred Years 


_l| 
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L. P. HOLLANDER CO. 


Men’s Ready-to-Wear 
Clothing 


UNUSUAL WOOLENS 


214 BOYLSTON STREET, BOSTON, MASS. 


MISS A. I. DARLING 


‘TYPEWRITING MULTIGRAPHING 
_ ADDRESSING AND MAILING 


Legal briefs, notes, etc., accurately and neatly typewritten. Circular 
‘letters of any quantity multigraphed. Prompt and efficient service. 


1388 Massachusetts Avenue, Rooms 7 and 8 
Telephone, Cambridge 894-W HARVARD SQUARE, CAMBRIDGE 


THE LAW AND ALLIED SUBJECTS 


Allied subjects to the study of Law are many and important. 
We have on our shelves what we consider to be an interesting collection 
of works on Politics, Government, Philosophy, Economics and Science; 
we know them to be difficult to procure in the correct editions. 


DUNSTER HOUSE BOOKSHOP 
26 HOLYOKE STREET & MT. AUBURN 
Cambridge, Mass. 
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DANIEL W. GURNETT 
GEORGE PUTNAM 

Q. A. SHAW McKEAN 
ARTHUR T. LYMAN 

WM. LOWELL PUTNAM, Special 
HENRY C. WILEY, Special 


Ricuarpson, Hit & Co. 


Established 1870 


INVESTMENT SECURITIES 


Members 
Boston, New York and Chicago Stock Exchanges 


50 CONGRESS STREET 
BOSTON 


— 
Please mention Taz Revizw when dealing with our Advertisers, 3 
Xvi 


ADVERTISEMENTS 


A Matter for Your Lawyer— 
Drawing Your Will | 


es Compeny acts as executor and trustee, but the drawing of 
wills should be done by skillful, trustworthy lawyers. It is of 
great importance that your will should be so drawn that it is legally 
clear and accurate. 


We therefore strongly advise that you have a competent lawyer 
prepare your will, directing him to name this Company as your 
executor and trustee. 

BANKERS TRUST COMPANY 
16 Wat Street, New York Telephone, 8900 Rector 
Resources over Three Hundred and Seventy-fiive Million Dollars 


The Liberty National Bank 


of New York 
CAPITAL - = = $5,000,000.00 
SURPLUS - - - - 5,000,000.00 
UNDIVIDED PROFITS - —2,100,000.00 


Correspondents in all countries 
Special facilities for Scandinavian business 


Cambridge Trust Company 


HARVARD SQUARE 
DEPOSITS $2,800,000 Interest: paid on deposits 
SAVINGS DEPARTMENT 
One dollar opens an account. Money goes on interest the first day of every 
month. 
Safe Deposit Boxes for rent Storage for Valuables 
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THE 


National Shawmut Bank 
OF BOSTON 
Resources over $250,000,000 
A representative New England institution 


OFFICERS 
Chattman President 


A. Gaston L. AIKEN 
Vice-Presidents 


Norman I, Apams Joun Bo.incer 

Rosert S. Potrer Appison L, WinsH1P 

W. A. Burnuam, Jr. Frank A. NEWELL 
Frank C, 


Cashier 
James Ryver 


ESTABLISHED 1818 


CC LOTH! IN INGs 
Furnishing obs, 


MADISON AVENUE COR. FORTY-FOURTH STREET 
NEW YORK 
BOSTON 
Little Bullding: Tremont cor. Boylston 
Telephone Beach 4743 


Medium and Tropical-weight Clothing for Business, Dress or Sporting Wear 


All Garments for Golf and Tennis 
Shantung Silk Riding Sacks and Breeches 
Light-weight Leggings 
English Haberdashery and Leather Goods 
Travelling Kits, Coats, Rugs and Dressing Cases 
Straw and Panama Hats, English and Domestic Shoes 
Liveries for all Menservants 


Send for Illustrated Catalogue 
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TELEPHONE, MAIN 100 


PROPPER & Associates 


SHORTHAND 
REPORTERS 


40 COURT STREET, BOSTON 


TRANSLATIONS 
IN THE MODERN LANGUAGES 


AMEE BROTHERS 
Booksellers 


and 
Stationers 


Fountain Pens Note Books 
Sole Cambridge Agents for 
Case Books used in Harvard 
Law School 


HARVARD SQUARE 


McNamee 
‘Bookbinding Co. 


HARVARD SQUARE 
CAMBRIDGE, MASS. 


Binders to Harvard 
University 


SHELTON’S 
SPIRIT OF THE COURTS 


THOMAS WALL SHELTON 
of the Norfolk (Va.) Bar. 


Chairman, Committee on Uniform Judicial 
Procedure of the American Bar Association. 


This book is a popular appeal in behalf of the 
courts and their work. It shows how vital it 
is that the public should understand and 
respect the judicial institutions of the country. 


The author’s account of the growth of rules 
of practice by which justice is administered 
in courts and the results of his researches into 
the origin of common law procedure will 
greatly interest lawyers who have a desire to 
understand more thoroughly the perplexi: 
subject of court procedure. Those who wi 
to co-operate in allaying popular irritation 
over the so-called technicalities and delays in 
the administration of justice would find this 
book of great interest and value. 


One Volume—300 pages 
Price $1.60, delivered free 


FOR SALE BY 


CENTRAL LAW JOURNAL COMPANY 


408 OLIVE STREET, ST. LOUIS, MO. 
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The Expansion of the Common Law 


By 
SIR FREDERICK POLLOCK 


BART., D. C. L. 


The Lectures contained in this vol- 
ume were delivered to the Law Schools 
‘ of several American Universities in 
1903. It also includes the address 

ven at the request of the Harvard 
School Association for its com- 
memoration of 1895. 


Cloth, $1.50 


“Every student should read this 
last valuable addition to legal litera- 
ture.”"—Law Times. 


“The lectures . . . treat the progress 
of the Common Law from early times 


CONTENTS 


The Vocation of the Common Law. 
The Expansion of the Common Law. 
I. The Foundations of Justice. 

II. The Scales of Justice. 
III. The Sword of Justice. 
IV. The Law of Reason. 
a. The Law of Nature and of 
Nations. 
6. Natural Justice in the Com- 


mon Law. 


English Law before the Norman Con- 
quest. 


with an eloquence, and a wealth of illustration, which alone would make them 


fascinating reading for the student of law or history.”—Law Journal. 
The Standard Authority for Over Sixty Years 
Just Published 1920 Price $10.50 


MAYNE on The Law of Damages 


Ninth Edition 


By._COLEMAN PHILLIPSON, Esq. 


BARRISTER-AT-LAW 


CONTENTS 


Different cases in which damages may be 
recovered. 
Limits of Damages; the distinction between 
liquidated damages and penalties. 
in cases of contracts of Sale. 


Contracts of Suretyship. 

Trover, Detinue, Trespass to Goods Replevin 
and ‘legal Distress. 
Breach of Statutory Obligations. 

Assessment of Damages. 

Power of the Court or Judge in regard to 
Damages. 


Mayne on 


Damages 
in practice should have this book, full as it is, of practi 
branches of the Common Law.”— Law Journal. 


Nominal . general principles in actions 

of and remoteness of 
with t r which 

maybe 


Inte: 

Work and bor done—Contracts of Service. 
Bills of Exchange and Promissory Notes. 
Ejectment, Writ Dower, Quare mpedit. 
Injury to Land, Mesne-Profits, Injury to 


ts. 
Actions and against Executors and to 
Principe and Agent. 
Damages in Actions for Sajenetion or Specific 
Performance, &c. 


ical learning 


THE CARSWELL COMPANY, Ltd., 


145-149 Adelaide St., West 
TORONTO, CANADA 
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Harvard Law School Association 


President, Hon. OttverR Hoimes. 
Secretary, JOSEPH SARGENT, 

Ames Building, Boston. 
Treasurer, REGINALD HEBER Smitu, 

60 State Street, Boston. 


Council 
Term Expires 1920 Term Expires 1922 
WILLIAM RAND JR., LL.B., ’91, New York. CHARLES S. RACKEMANN, LL.B., ‘81, Milton. 
FRANK W. GRINNELL, LL.B., ’98, Boston. WILLIAM G. THompson, LL.B., ’91, Newton. 
Harvey H. Bunpy, LL.B., ’14, Boston. GEORGE W. WIGHTMAN, LL.B., ’15, Boston. 


Term Expires 1921 Term Expires 1923 
IRviIN M. GARFIELD, LL.B., ’96, Boston. OLIveR Prescott, LL.B., 92, New Bedford 
FRANK F. Dresser, LL.B., 97, Worcester. Murray SEASONGOOD, LL.B., 03, Cincinnati. 
FRANK W. KNOWLTON, LL.B., ’02, Boston. Henry L. SHATTUCK, LL.B., ’04, Boston. 


HE objects of this Association are to advance the cause 

of legal education, to promote the interests and in- 

crease the usefulness of the Harvard Law School, and to 

promote mutual acquaintance and good-fellowship among 
all members of the Association. : 

All men who have attended the Harvard Law School for 
at least one year are eligible for membership. 

During the past year nearly five hundred men have 
joined the Association so that it now has approximately two 
thousand five hundred members. It should have three 
thousand members. 

Any qualified person may become a life member for 
one payment of twenty-five dollars or an annual member for 
a payment of three dollars the first year and two dollars 
each year thereafter. Checks should be sent to the Treasurer. 

All members of the Association are given copies of the 
Centennial History of the Harvard Law School. 

The names of members of the Association will be printed 
in capital letters in the geographical list of graduates in the 
next Quinquennial Catalogue to be published in June. 
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PICTURES FRAMING SOUVENIRS 
: SPECIAL RATES IN FRAMING 
American and English Jurists, Statesmen, and Famous Men 


Photographs of Law School—any size 
Book of Harvard Views and Guide 
Groups and Rooms Photographed 


J. F. OLSSON & CO., Art Dealers 


HARVARD SQUARE 


TELEPHONE, 894-M CAMBRIDGE 


Che Tupper Studio 


PORTRAITS OF GENTLEMEN 
BY PHOTOGRAPHY 


FOR THIRTY-FOUR YEARS THE NAME 
OF TUPPER HAS BEEN ASSOCIATED 
WITH THE LAW SCHOOL 


HARVARD SQUARE 
OPP. ENTRANCE TO 
CAMBRIDGE SUBWAY 


DURGIN, PARK & CO. 


(Established 1874) 
OPEN FROM 5 A. M. 


Market Dining Rooms 
30 North Market and 31 Clinton Street, — 
BILLINGS & STOVER 
Epothecaries 3 


1360 MASSACHUSETTS AVENUE 
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ADVERTISEMENTS 


THE 


LAW QUARTERLY REVIEW 


EDITED BY 
A. E. RANDALL 
BARRISTER-AT-LAW 


*,* Annual Subscription, net 15s., post free 
Single numbers, 5s. each, net 


The objects of the Review include — 


The discussion of current decisions of importance in the Courts of England and 
Wales, and (so far as practicable) of the Colonies, the United States, British 
India, and other British Possessions where the Common Law is administered. 

The consideration of topics of proposed legislation before Parliament. 

The treatment of questions of immediate political and social interest in their 
legal aspect. 

Inquiries into the history and antiquities of our own and other systems of 
law and legal institutions. 7 

Endeavour is also made to take account of the legal science and legislation of 
Continental States in so far as they bear on general jurisprudence, or may throw 
light by comparison upon problems of English or American legislation. 

Current legal literature receives careful attention; and works of serious 
importance, both English and foreign, are occasionally discussed at length. 


“ The greatest of legal quarterly reviews . . . the series of ‘ Notes’ always so entertaining 
and illustrative, not merely of the learning of the accomplished jurist (the Editor) but of the grace 
of language with which such learning can be unfolded.” — Law Journal. 

“The ‘ Law Quarterly ’ is well packed with learned dissertations as well as with Notes and 
Reviews which may be considered the lighter side of the issue. Legal experts may always count 
on finding some article on their special subject.”” — Saturday Review. 


Catalogue of New and Second-Hand Law Reports.and Text-Books and 
Private Acts of Parliament post free. 


STEVENS & SONS, Ld., 
119 & 120, Chancery Lane, London . 
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Final Suggestions— Until November 


The next issue of the Review will be the November issue, for this x 
The suggestions below are in the main money saving and all are offered with the 
idea of being helpful. 


Rose’s Notes on the United States Supreme Court 


Reports. 20Vols. New Edition ...... . $150.00 

The price of this set will shortly be advanced from $150.00, to $200.00. The 
set is worth $200.00, as a matter of service. Probably no other set of law books 
saves so much time and labor for those that use them. To those who say they 
“don’t use the U. S. Reports much ”’ the question arises why?’’ There are 
few principles of law which the Supreme Court has not stated with precision and 
authority. When a question arises look up the principle through the Digest of 
the U. S. Reports; find the case stating your principle in Rose’s Notes, and find 
in them a list of all the cases citing that principle, and a brief statement showing 
the facts in all these cases to which the principle has been applied. No other 
method of finding casés is so precise, accurate and speedy. The service of Rose’s 
Notes is to point out the application of principle to states of fact; the authority 
of the U. S. Cases-are seldom questioned. 

The important matter is to order now before the advance in price. This 
is not our publication but we have a large stock and desire your orders before 
the price goes up. 


Ruling Case Law. 28 Vols. ......... $190.00 

The price of this excellent set will shortly be advanced $40.00. We do not 

handle this new; it is a subscription publication. We have however, one set of 

which volumes 7 to 28, are new and volumes 1 to 6 are as good as new. This 

represents a cash saving over the publishers cash price of about $8.00. If you buy 

= set put $8.00, in your savings bank account and enjoy both the books and 
e savings. 


English Ruling Cases. 26 Vols. ....... $78.00 
This is a very fine set in buckram binding and practically good as new. 
It represents a saving over the price of the new set of $26.00. 
f Notes on the English Ruling Cases, 2 volumes is desired, and they are well 
worth while, add $15.00, to the price. 


Lawyers’ Reports Annotated. New Series. 52 Vols. and 
This set is in sheep binding and in good condition. 

Lawyers’ Reports Annotated. Old Series. 70 Vols. and P 
This set is in buckram binding and a good set. It’s a money saving price. 


English Vice-Chancellors Reports ...... . . $63.00 

Not, contained in the set known as the English Chancery Reports, 69 Vols. 
The set comprises the following: Drewry, Dre and Smale, DeGex & Smale, 
Smale & Giffard, Giffard, Kay, Johnson, Kay & Johnson, Johnson & Hemming, 
Hemming & Miller. In all 29 volumes. Comprised in the English Reports 
Reprint, in 9 fine books. They were formerly very high priced and very scarce. 
These are again out of print. It is doubtful if another set can be.had. If you 
can use this set order immediately is my suggestion. 


The most important suggestion is that during the coming months until Novem- 
ber refer your orders and queries as to law books, and law book matters to the 
undersigned. Our purpose is to save Harvard Law Review readers money, to 
give service, and make helpful suggestion where we cannot fully satisfy. 


GEORGE I. JONES, Law Bookseller 
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CYRUS BREWER & CO. 
Every Known Kind of 


Insurance 


44 KILBY STREET (Entire Building) BOSTON, MASS. 


ALFRED M. BULLARD FRANCIS S. SNOW 
ARTHUR K. POPE STEPHEN J. HALLAHAN 


HOLTEN B. PERKINS 


S THE 
SAVOY CO., Inc., Lessee 
EUROPEAN PLAN 
455 Columbus Avenue 
Braddock Park and Columbus Square 


BOSTON, MASS. 
Tel. Back Bay 8043 


Room with Private Connecting Bathroom — Cor. Suites, 2 Sleeping Rooms, Parlor, 

For one person, $1.50 and $2.00 per day. Bathroom, priv. hall—For 4 persons, 
Room with Private Connecting Bathroom — $5.00 per "day 

For two persons, $2.00 and $3.00 perday. Cor. Suites, 3 "Sleeping Rooms, 2 Parlors, 

Two Connecting Rooms, Two Parlors, Two 2 Ba — priv. hall—For 6 per., 
— For 4 persons, $5.00 per day. $7 per day. 


Special weekly rates and descriptive booklet on Application 
Excellent Restaurant; Moderate Prices; Ladies’ Orchestra 


The Savoy, very centrally located, is within a short distance sf all Churches, ‘Theatres, 
vrod as istrict. Cars pass The Savoy for all R. R. Stations and Steamboat 
ngs. 


GEO. F. KIMBALL. Treas. and Mgr. 


DAVID FARQUHAR 
BINDER 
lo over four hundred libraries in the United States for twenty seven years and 


binder to Harvard University Press for twenty-four years 2: 
er NORTH CAMBRIDGE, MASS. 


Cambri 1347 
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His Majesty’s 
Loyal Opposition 


In democratic England, the parliamentary minority is 
recognized as the critical body of the government and referred 
to as ‘ His Majesty’s Loyal Opposition.” 


It is conceded to be the business of the Opposition to oppose, 
to criticise, to bring to light every unfavorable aspect of the 
proposals of the government so that they may be weighed and 
tested before they are put into effect. 


In democratic America, there is also a body exercising the 
essential function of criticism — that part of the press which is 
yet free and uninflu 


Noteworthy among the forces of democratic criticism which 


are trying to bring light into the dark places of our national life 
is The New Republic. 


The New Republic has been called critical and even carping. 
Critical it is, for it aims to make a scientific analysis of men an 
events and present its conclusions to its readers on the basis of 
the actual facts rather than of any preconceived theory. 


At a time like this, when parties and candidates are passing 
in review before the citizens of the country, when every effort is 
being made to direct attention from essentials to non-essentials, 
from facts to desires, The New Republic can serve you as no 
other journal can. . 


As one of the prime exponents of the function of free dis- 
cussion, The New Republic is worth a trial. Give it one and we 
will send you as our acknowledgment a copy of Walter Lipp- 
mann’s new book, “ Liberty and the News” ($1 net). 


THE NEW REPUBLIC, 421 West 21st St., New York City 


For the enclosed $2.50 please enter my name for a six months’ 
subscription (26 issues) and send me a complimentary copy of “* Lib- 
erty and the News.” 
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ADVERTISEMENTS 


ERHAPS, the letter is the most personal of all 
things which men use. A man writes what he 


would say if he could meet his correspondent face 
to face, and all the pride that he takes in his own ap- 
pearance is then transferred to the stationery that carries 


Old 
. Dampsbire 
Bond 


The Stationery of a Gentleman 


is the selection of those men whose judgment is sound 
and conservative. It is made in note paper size with 
envelopes to match. We have a sample packet we would 
like to mail you. 


Hampshire Paper Company 
South Hadley Falls, Mass. 
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LAW SCHOOL 


HARVARD UNIVERSITY 


TERMS OF ADMISSION 


The following persons will be admitted as candidates 
for a degree: 


1. Graduates of colleges of high grade. 
2. Graduates of other colleges of approved 
standing who ranked in the first third of 
the class during their senior year. 


The following persons will be admitted as unclassified 
students: 


1. Graduates of approved Law. Schools 
having a three-year course for their de- 
gree. 


Unclassified students are not eligible for a degree. 


FOR FURTHER INFORMATION APPLY TO 


THE SECRETARY, Harvard Law School 


CAMBRIDGE, MASS. 
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SHEPARD’S CITATIONS 


THE NATIONAL SYSTEM 


The most highly perfected method ever devised 


to determine the weight as authority of cases, — 


statutes, codes, laws and constitutions, effecting 
incalculable economy of time and labor in legal 
investigations, and yet insuring absolute accu- 
racy. | 
All cited cases appearing in all reports of the 
United States Supreme Court, Federal Courts, 
practically all State Courts of appellate juris- 
diction and the National Reporter System, in- 
. cluding statutory amendments, additions and 
repeals. 


Fifty-seven compilations published and sold 
separately and kept perpetually up to date by 
Quarterly Cumulative Supplements. 


Used and endorsed by tens of thousands of 


members of the Bench and Bar in all sections 


of the country. 


Shepard’s Citations will increase the efficiency 
of your library. Write for further information. 


THE FRANK SHEPARD COMPANY 


“Established 1873 Incorporated 1900 
Bradstreet’s Bldg. 


140-148 LAFAYETTE STREET, NEW YORK 
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‘Ne ew “York 
SE five States contain 25 per cent, | 
2 of the population of the United States, 
including such cities as New York, Chi- 
cago, Boston, Indianapolis and Cleveland. 


They represent 32 per cent. of the wealth of the entire country. This 
amount is not all represented in Wall Street or on the Chicago Board 
of Trade, but a considerable portion of-it is distributed — the 
3 wealthy farmers of Indiana, Ohio and Illinois. : 


_ Within these states 42 per cent. of the total manufactures of the coun- 
try are turned out. Such industries as the enormous meat-packing. 
plants in Chicago, the immense steel plants in Gary and Hammond, 


Indiana, and numerous shoe and cloth factories in Massachusetts illus- | 


trate the immensity and extent of the manufactories of these states. 


In view of the wealth, population, and industrial activities of this | 
small group of states, it is no wonder that the litigation arising therein” 
is so representative of conditions throughout the country, and that the | 
reports of these states are of such general value and interest. . 


_ It is a proven fact that the reports of these five states, all of which 
_are covered by the Northeastern Reporter, are cited more frequently 
by outside courts than those in any other Reporter group. 


In building up your library you will make no mistake in following 
thle hint from the courts and providing yourself with 


The Thin Paper Edition of 


"WEST PUBLISHING COMPANY (07155) St. Paul, Minn. 
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I have examined the fret of tije ‘Baition. 
of Page on Contracts, and believeit to besuperior toany thing. 
in the way of a text book that haa ever been written on the. 
Law of Contracts. Tt is evident Mr. Page is 4 ripe scholar,” 
for he has handled his subject in « masterly wey, throwing - 
new light onevery phase of the law pertinent to hia treatine. 
‘He has in very fact written ‘treatise, with 
earliest—the primitive history of contracte—and out of the” 
of agen otéed. an edifice bearing 
doomed cathedral. It.ie an epookh- 
making book and will be studied and cited for many years Dh 
to come. 


ing outlines to the Bar of the various forms of. seutzacts for use in drafting contracts. 


DATES OF DELIVERY... 


— is the greatest addition to Law suas has been publi im 
“ 
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